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In 2015, Canada’s “natural governing party” (e.g., Carty 2015) returned to power
after a nearly ten-year hiatus. The Liberals had campaigned on an ambitious platform
that included a number of proposed changes to Canada’s federal and democratic
institutions. The centrepiece of this agenda was a promise (famously broken) to
replace the yrst-past-the-post electoral system. But the proposals did not end here.
The Liberals also promised to revitalize intergovernmental relations with provinces;
renew relations with Indigenous peoples; transform intergovernmental relations
with municipalities; and change the way the federal government appoints senators
and Supreme Court justices. It was an ambitious agenda to say the least and while
it was a long way from the transformative efforts of the mega-constitutional period,
it was a signiycant departure from the fiopeno federalism practiced by the Harper
Conservatives. It also repected the presumption of a growing disconnect between
our political and federal institutions and the country’s increasingly complex, diverse,
and democratically demanding society.

By the summer of 2017, we had an opportunity to assess the Liberals’ mid-term
performance. We also had the opportunity to do so in the context of Canada’s ses-
quicentennial year, a moment that challenged us to look beyond the policies and
priorities of the day and to repect on the legacy and future of Canadaés federal and
democratic institutions.

It was against this backdrop that the Queen’s Institute of Intergovernmental
Relations (IIGR) invited a distinguished group of panellists to our biennial State
of the Federation conference entitled Canada at 150: Federalism and Democratic
Renewal. When preparing their chapters, participants were asked to keep three
questions in mind. First, what criteria (democratic and otherwise) should we use
to evaluate the quality of Canada’s political institutions and practices, particularly
as they relate to the federal and intergovernmental landscape? Second, how do
existing institutional arrangements perform according to these standards? And
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ynally, how are recent and proposed reforms likely to fare? The authors applied
these questions to a wide range of topics, including Indigenous relations, Supreme
Court of Canada (SCC) appointments, electoral reform, and intergovernmental
relations. Some also commented on the overall state of the federation. Naturally,
not all topics relevant to Canadian federalism and democracy were covered, but
many of the most important and enduring themes were.

Because of the general nature of the questions, it is not possible to encapsulate
the volume’s many and varied answers in a single introduction. We have, however,
highlighted what we see as the volume’s most pervasive concern. Nearly all of
our contributors spoke to the need to adapt Canada’s rigid democratic and federal
architecture to the needs of an increasingly diverse society. Canada’s political insti-
tutions have done a reasonably good job of promoting, protecting, and recognizing
the diversity of Canada’s provincial and regional societies. But they have a long
way to go in terms of reconciling and recognizing the identities and interests of
the original federal partners; letting other groups and levels of government in; and
giving ordinary citizens and groups, particularly historically marginalized ones, a
say in the democratic process.

As the chapters also indicate, reform will not be easy. Canada’s formal con-
stitutional arrangements are notoriously path-dependent and incremental and
non-constitutional change is often glacial and challenging in its own right.
Accordingly, we also highlight contributors’ strategies and thoughts on breaking
the institutional and political deadlock and realizing a more diverse, democratic,
and accommodating future.

The remainder of the introduction proceeds as follows. Section one assesses the
performance of Canada’ federal and democratic institutions as tools for recogniz-
ing and reconciling diversity. Section two identiyes potential and evolving reform
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institutional approximation to the complex multicultural and multidimensional
economic, social and political reality of the contemporary world” (2008, 5).

Accommodating diversity was the central reason the founders adopted Canada’s
federal form of government and it remains central to the functioning and evolution
of Canadian federalism today. Among federal regions, the provinces enjoy unusually
high levels of yscal and policy autonomy. They, along with the federal government,
have also developed elaborate, if highly informal, systems of intergovernmental
relations to work out their differences, coordinate their policies and advance com-
mon goals. The nature of intergovernmental relations varies signiycantly across
time and policy area, but its deyning characteristic has been closed-door discussions
and negotiations among federal and provincial executives (e.g., Simeon 1972).

Canada’s combination of decentralization and executive federalism has not, as
Hueglin notes in his chapter, always resulted in harmonious relations, as recent
conpicts over healthcare funding, pipelines and climate change clearly indicate.
And intergovernmental bargaining is far too power-laden and unbalanced, he adds,
to describe as consensual. But there is a “common predisposition for negotiation,
cooperation and...as much as possible under the circumstances, agreement” in
Canada and this predisposition distinguishes Canadian federalism from its more
coercive and majoritarian American form.

This predisposition has arisen, in large part, of course, as an effort to manage
relations between the country’s only majority French-speaking province (Quebec)
and the rest of the Canada. Other intergovernmental cleavages have emerged and
Quebec is not the only province that has pressed for decentralization or changes
to national institutions or decision-making structures. But it is the only province in
which these efforts have been rooted in a deep-seated desire for cultural-linguistic
recognition and self-determination. As Russell’s chapter indicates, Quebec’s strug-
gles have, in many ways, been successful. Much of Canada’s history, he explains,
is a story of the English-speaking majority’s efforts to assimilate French-speaking
Canada into a single ethnic state. But these efforts have failed and political elites
have come to accept the country’s multinational character.

Even Jean-Marc Fournier—another contributor and Quebec’s Minister re-
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Act, 1982 and many Quebecers still seek formal constitutional recognition of the
provincefs distinct society. As Fournierds visit to the IGR in 2017 (thirty-yve years
after patriation) suggests, these concerns are unlikely to disappear (even if their
salience ebbs and pows over time).

But the quest for deep diversity does not end with Quebec and the rest of Canada
or even the federal and provincial governments. As every chapter in the volume



Introduction 5

inclusive vision of federalism than the traditional executive model, a point that came
to a head, Wallner notes, when the representatives of the three national Indigenous
organizations decided to boycott meetings of the Council of the Federation (COF)
in 2017 and 2018. (The leaders, who were offered separate meetings in the run-up
to formal proceedings, wanted full standing in the body.)

Penikett shifts the analysis to the provincial level and examines the glacial
progress of the BC Treaty Commission (BCTC). Many had hoped the BCTC would
usher in a new era of Indigenous self-governance, replete with quasi-provincial
powers. But the federal and provincial governments have shown little interest in
resolving the two questions most fundamental to the treaty-making process, namely
who owns the land and how will it be governed—opting instead for a strategy of
endless negotiation and transactional deals.

Finally, Ladner, whose chapter takes the broadest look at Indigenous-settler
relations, argues that Indigenous and Canadian constitutional orders (including the
Constitution Act, 1982) provide a potential foundation for a decolonized future,
but that transformative reconciliation is impossible as long as the courts and other
federal and provincial elites cling to colonial interpretations of Crown sovereignty.
Most insidious, she argues, is the principle of terra nullius, the doctrine of discovery
and the notion that Indigenous peoples have already merged or reconciled their
sovereignty with that of the Crown.

But the struggle for recognition and representation does not lie exclusively with
federal or multilevel arrangements nor, for that matter, did the federal Liberals’
democratic reform agenda. Today’s pluralists seek to accommodate a variety of
territorial and non-territorial groups, including ones organized along gender, ethnic,
and racial lines. Mockler and Rose are thusly critical of the Liberals’ consultation
process on electoral reform, which failed, they argue, to provide sufycient input
from women, racial minorities, and certain Indigenous groups. And as Schertzer
and Crandall’s chapter notes, the SCC is still without an Indigenous or racial min-
ority appointment (though effective gender balance was achieved and has been
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(written when he was Quebec’s Minister of Canada Relations, before the Quebec
Liberal government’s defeat in October 2018). According to Fournier, the policy
was an attempt to seize “the opportunity” of Canada’s sesquicentennial to initiate a
dialogue with Canada about Quebec’s place in the federation. While the hope was
that the discussion would result in formal recognition of Quebec’s distinct society
(as well as a number of other longstanding constitutional demands), the minister
preached patience and the province’s obligation to engage other groups—includ-
ing the federal and provincial governments, First Nations and Inuit peoples, the
Francophonie and civil society—in a process of mutual recognition and learning.
The new Coalition Avenir Québec government has since replaced the Liberals,
and the future of the afyrmation policy (which attracted far more interest from
academics than Canada’s political elites) is in doubt. But Fournier’s address and
the policy from which it was derived were remarkable for both their tone and
content. As Russell notes in this volume, “A Quebec that is moving to embrace
diversity as part of Canada’s and Quebec’s national identity is a Quebec to which
Canadians should respond.”

One of the most common ways of protecting and reconciling diversity in federal
systems is a territorially based upper chamber capable of checking the majoritar-
ian tendencies of the lower house. Canada’s Senate has never really played this
role, however, given its unelected status. The Harper Conservatives had hoped to
remedy this by appointing all new senators through consultative elections, but the
SCC dashed these hopes in its 2014 Senate reference case, in which it ruled that
the measure would require the support of seven provinces with at least 50 percent
of the country’s population. This set the stage for the Liberals’ non-constitutional
approach, which appoints senators through an informal, non-partisan and merit-
based process. According to many, the democratic implications have been dire.
The reform has not altered senators’ unelected status, but it has emboldened them
to challenge the democratic will of the House. Both of the volume’s assessments
of Senate reform, however, are positive. While it is too soon to tell what effects
the reform will have, Macfarlane believes it has, if anything, brought the Senate
more in line with its constitutional role as a deliberative and complementary
legislative body. Smith, by contrast, believes the behavioural effects have been
more profound, but nevertheless welcomes them. He sees tremendous potential in
a parliamentary chamber unmoored from the constraints of electoral politics and
now party discipline.

Importantly, neither Macfarlane nor Smith discusses the reforms as a means of
ushering in a more robust form of intrastate federalism, where the Senate defends
and advances the interests of provinces. The Senate’s real potential, according to
Smith, lies in the representation of minority groups. Macfarlane (2018) makes a
similar point elsewhere with respect to Indigenous groups. The Senate has become
an important site of Aboriginal activism, as Indigenous and other groups gravitate
toward independent senators, who have growing power to propose amendments
and speak their minds, powers backbench MPs lack.
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This is a promising development for Indigenous peoples, but as several chapters
indicate, it is just the tip of the iceberg. Meaningful self-government cannot occur,
argues Russell, without adequate yscal resources, and that means granting First
Nations communities two privileges Canadian provinces already enjoy: the capacity
to raise own-source revenues and access to equalization payments. Reform must also
come in the area of shared rule, argues Russell, preferably with the creation of an
Aboriginal parliament (as recommended by the Royal Commission on Aboriginal
Peoples), which could advise the House of Commons and the Senate as a third
parliamentary house.

Penikett observes the frustration of Indigenous peoples with the BCTC process
and the consequent turn of many communities to the courts. Litigation has yielded
some success, but it is no panacea, especially for under-resourced communities.
Far-reaching reconciliation can only take place at the negotiating table and in a
post-Tsilhgotdin world, argues Penikett, this means negotiations among provincial
leaders and the representatives of pre-colonial tribes, not Indian Act bands. Given
the former’s limited resources, early talks should be exploratory—focused on the
broad implications of Tsilhgotdin for Aboriginal title and tribal governance. And if
the premier or the relevant senior minister wants to foster a true nation-to-nation
relationship, they should dispense with their lawyers, advisers, and consultants
and meet with chiefs head-to-head. If the federal government is called upon to
participate, it should embrace Aboriginal title and acknowledge “the co-existence
of Crown and Indigenous title,” which would build goodwill and “help Canadians
understand their own history as residents of Indigenous territories, help them rec-
ognize a debt to Indigenous Nations, and also, the bounty Indigenous lands and
resources provided generations of settlers.”

For Ladner, the path to reconciliation lies in a framework of treaty federalism—a
model that honours the treaties in their original spirit and intent and rejects the
colonial notion that Indigenous peoples have somehow merged or surrendered
their sovereignty to the Crown. The bad news, she argues, is that Canadian elites,
including SCC justices, continue to adhere to these colonial doctrines. The good
news is that Indigenous and Canadian constitutional orders contain the “trans-
formative potential” to rebuild governance and embrace Indigenous peoples as
co-autonomous partners in a generative constitutional order. While most Indigenous
groups opposed patriation, it did have the beneyt of constitutionalizing Aboriginal
and treaty rights under sections 25 and 35. These sections have yet to transform the
court’s conception of sovereignty. But the interpretative principles of reconciliation
and honour of the Crown (both of which have been applied in relation to section
35) may provide the transformative material treaty federalists seek. Reconciliation
can only occur, however, if Crown elites see section 35 for what it is: a veritable
fourth pillar (alongside parliamentary governance, federalism, and the Charter) of
Canada’s political system.
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whether the change is constitutional and whether it has unduly emboldened senators
to challenge the House of Commons’ democratic will. Macfarlane sees nothing
suspect about the reform’s constitutionality. Provided the process is not legislated
and does not fundamentally alter the Senatefs constitutional role, it is difycult to
imagine the SCC objecting to it. He also believes the Senate is behaving as a sober
chamber of second thought should. It is amending legislation at a slightly higher
rate, but the most obstructionist senators were appointed under the old patronage
system, suggesting that partisan differences (rather than emboldened independents)
are the real source of disharmony between the chambers. He also argues that the
reform has brought the Senate’s behaviour more in line with its constitutional role
as a deliberative body and complementary chamber to the House. Far from adopt-
ing a competitive stance, the Senate has tended to focus on constitutional aspects
of legislation and to defer to rejections of proposed amendments, both behaviours
beytting a chamber of sober second thought.

David Smith’s chapter explores the questions of how the newly invigorated
upper chamber will and ought to function in relation to the lower house. This is
not, Smith argues, a question that political scientists and other observers have
taken seriously, at least not until recently. The tendency, he notes, has been to treat
the Senate as a tangential body with little inpuence. This is quickly changing, he
argues, with the severing of senators from the Liberal caucus and the new ap-
pointment process. Like Macfarlane, Smith believes it is too soon to tell what this
non-partisan approach means for Canadian bicameralism. It is clear, however, that
Smith regards the changes as potentially transformative. He notes that citizens have
grown increasingly frustrated with hyper-party discipline in the House. They have
also grown disillusioned with electoral politics and the traditional political parties.
An independent Senate offers enormous appeal in this context. Its members are
“less subject to party discipline, and increasingly likely to act assertively,” which,
according to Smith, sounds a lot like the legislature Canadians want. The Senate
also represents a constituency both broader and more specialized than that of the
House (and one that extends well beyond traditional regional interests). Finally, it is
a far more deliberative body, a quality repected in its recent and thoughtful review
of the Charter implications of several pieces of legislation. For all these reasons,
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from the Martin and Harper reforms, which also sought to enhance transparency
and accountability but without the emphasis on diversity). According to Crandall
and Schertzer, the reform opened up a fault line between two competing ideas
about the court’s role—one in which the court is seen as a pan-Canadian defender
of the rights of a diverse and bilingual society and another in which it is seen a
defender of a more traditional and federal form of diversity deyned by regional
and provincial interests. The prime minister eventually upheld the convention of
regional representation and appointed a white male, Malcolm Rowe, to replace
a retiring Atlantic Canadian justice. This maintained the only distinctly federal
feature of the appointments process, while missing an opportunity to appoint the
SCCés yrst racial minority or Indigenous justice. The result conyrms the power of
the federal idea, argue the authors, but the opposition to Rowe’s appointment (and
the Sheila Martin appointment that followed it) suggests the struggle for a more
diverse bench continues.

But the Liberals’ most controversial attempt at institutional engineering (ultim-
ately aborted) was electoral reform. The party campaigned on a promise that 2015
would be the last federal election under single-member plurality (SMP) electoral
rules. Upon taking ofyce, the House of Commons Special Committee on Electoral
Reform (ERRE) was formed with a mandate to consult with stakeholders on the
electoral system. The government also conducted a survey on the topic. There was
a lot of public support for electoral reform, though there was no consensus, by most
accounts, on what the problems with the existing system were or what alternative
should replace it. In any case, in a controversial move, the government announced
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have a sufycient impact on the outcome; and the consultations failed to educate
the public about the issues at hand.

Complementing Mockler and Rose’s analysis of process, the volume has two
chapters on electoral reform’s substance: Anna Drake and Margaret Moore’s
analysis of the fiequal voiceo justiycation for reform, and Levickas federalist case
for reform. Drake and Moore focus on the “equal voice” critique of the current
system. Critics charge SMP or yrst-past-the-post (FPTP) with violating peoplets
equal right to vote on at least two grounds: it does not count votes equally on
account of regional discrepancies, and it creates a “winner-take-all” contest in
which votes for losing candidates are “wasted.” As such, the system violates the
principles of proportionality and democratic equality, both of which require the
equal representation of each individual in the electoral system. Critics then contrast
SMP with other electoral systems, particularly proportional representation (PR),
which is presented as “more democratic.” Ultimately, the chapter makes a strong
case that the meaning of democratic equality in the 2016 electoral reform debate
was unclear. What does democratic equality mean, especially in a context with
important regional considerations in terms of the vote? Where might we look for
answers? Drake and Moore look at what the SCC has said about the relationship
of the right to vote with democratic and regional equality—two values that re-
quire balancing in a federal context, and which inform understandings of political
equality. Their conclusion points to mixed-member proportional (MMP) systems
as the best embodiment of the Court’s emphasis on “effective representation” and
“meaningful participation” in the context of voter equality.

Whereas Drake and Moore take a federal perspective on democratic equality,
Levick takes a federal perspective on electoral system choice and change. She argues
that the 2016 electoral reform process ignored federalism, despite the important
implications of electoral rules for federal representation. Making a federalist case
for electoral reform in Canada, Levick argues that a move to a more proportional
system would enhance provincial input into the federal legislative process, thereby
taking pressure off Senate reform (and bypassing the need for constitutional change)
to fulyll this role. Parliamentés lower chamber has been an unusually poor venue
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Federalism for Diversity: French and English Canada

The volume then proceeds to two sections on “Federalism and Diversity,” one
focused on French and English Canada and the other on Indigenous governance.
While these sections are separate, the conference’s most anticipated presentation
(which came from then-Quebec minister, Jean-Marc Fournier) illustrates how
intertwined the interests of French-speaking Quebec and Indigenous peoples have
become. Fournier provided a summary of the Quebec government’s controversial
Policy on Qu®bec Afyrmation and Canadian Relations. The policy was not, Fournier
emphasized, about constitutional changed at least not yrst and foremost. Rather, it
was an attempt to seize “the opportunity of the 150th anniversary of the Federation”
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linking federal funding and priorities (including explicit commitments to public
transit and green and social infrastructure). But it has shown the same reluctance
to engage in formal policymaking and governance as past federal governments (the
establishment of the Canada Infrastructure Bank notwithstanding) and has fallen
well short, therefore, of its promise of transforming federal-municipal relations.
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