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PREFACE
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has come to focus on one major agenda item -- aboriginal self-
government. At the First Ministers' Conference in March 1984,
aboriginal peoples' Teaders were calling fok self-government, while
many federal and provincial ministers were openly questioning "What

does it mean?" The aim of Phase One of the Institute's project on
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from those models proposed to date, that any formula wiil have to be
flexible enough to accommodate diverse structures and allocations of
policy responsibility. The wide variety of views as to what aboriginal

sel f-government means -- ranging from “nationhood" to local school
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This situation has led some observers to express alarm at the yawning

- gap between the expectations of aboriginal peoples, and the political
wills of federal and provincial governments.

Diverse and conceivably conflicting views cannot be

accomnodated without a clear understanding and shared perceptions of

what is at issue. Phase One of the project, including this series of
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The principal objective is to identify and operationalize
alternative models of self-government, drawing upon international
experience, and relating that experience to the Canadian context.
Douglas Sanders, in his paper on "Aboriginal Self-Government in the
United States", explores the experience of Indian tribal government and

its relevance to the Canadian context. He exposes the "major myth" of
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ABSTRACT
United States Indian law vrecognizes an inherent indian right to

self-government, deriving from the original sovereignty of the tribes
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INTRODUCTION

Indian law and policy has been more dramatic in the United

States than in (anada. United States law has been more conceptual,
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attorneys...Prior to 1960 only a handful of attorneys knew
much about the unique principles and doctrines of the Indian
law field...In response to Indian demand for better 1legal
representation during the self-determination era many lawyers
now have become expert in this specialized field. The
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dramatic. What were often 1ittle more than social clubs a
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While Indian courts go back tc the late 19th century, they

could only become tribal courts after 1934, A decade ago, only about
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The treaty policy took on an orthodoxy, both before and after

the revolution:

When the United States won 1its independence from Great
Britain, it became heir to an established procedure in Indian
relations and in the acquiring of Indian lands. The theory
and pragtice it strenpathensrd hv its _awn actinns, It made

tregties with the lpdiqn tribges as jndepepdent natipng _af. the

close of host1l1t1es, in most formal terms it guaranteed the

houndary, 1jpges senarakipa the _Jtudian lands _fram__the

settlements of the whites; it waived the right of conquest in
the ga1n1ng of Indian 1ands and cont1nued to seek Ind1an
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the ever-increasing encroachment of settiers and speculators
onto the Indian lands - and the evident 1inability of the
government to prevent it - there was no official denial that
the Indian rights to their lands were inviolate.

In treaty after treaty, both under the Articlies of
Confederation and under the Constitution, the traditional
N . s . L SRR
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The Articles of Confederation of 1777 provided for central

control over Indian affairs:

The United States in Congress assembled shall also have the
sole and exclusive right and power of...regulating the trade
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administration established by Britain in 1755. But in the United

T T— - B N o

War, to enforce the trade and intercourse acts. Beginning in 1796, the
acts authorized the military to remove illegal settlers from Indian
lands. The concern with the integrity of Indian reserve lands is the
major initial reason for Indian legislation in Upper and Lower Canada

il g R = —_ . - L o (i ¢ - A e p F — w

z

became concerned with the internal regulation of reserve life. In the

United States, the legislation remained concerned only with external
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the basis that the constitution did not expressly give the national
government a sweeping mandate over Indian affairs.

The assumptions and practices of the national government were
endorsed in the Marshall judgments of 1823, 1831 and 1832.8 The

major case, Worcester v Georgia, has been cited more frequently in

United States case law than any other decision, with the single

u OI.CQI}.""if\ﬂ nF, ra'Wi tf nqi'ﬁ,ij& T ! _i.l ‘-:‘_ur L
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confrontation involved between the judicial and executive branches of
government. President Andrew Jackson was supposed to have said of the
judgment: “"John i4arshall has made his decision, now tet him enforce
it."

The decisions are significant for a number of reasons. They

confirim the legal character of the Indian title to traditional lands.

Thev uppold a swheping ﬁpqim] ]'Lw‘icrl'i(“r'inn avar Indian affairc Fhiaf
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with the United States) upheld by the Supreme Court. Chief Justice
Marshall described the tribes as “domestic dependent nations" whose
relationship to the United States resembled that of a "“ward to his

w10 The tribe could not, therefore, invoke the original

guardian.
jurisdiction of the Supreme Court. It was, nevertheless,
...a distinct political society separated from others,
capable of managing its own affairs and governing
itself...1l1
Two other judges belittled the political and property rights of the
Cherokee, but two dissenting judges held they represented a foreign

state and had established certain valid claims.

The substantive issues were reheard in 1832 in Worcester v

Indian self-government: t
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which their authority is exclusive, and having a right to all
the lands within those boundaries...l

In summation:
The Indian nations had always Dbeen considered as distinct,
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effect, the judgment upheld one federal policy, embodied in the treaty,
against a competing federal policy of removal of the tribes west of the
Mississippi, something the federal government had promised Georgia in

1802. 7

For our purposes, the significance of the Marshall judgments

existing federal treaty policy - that of dealing with the tribes as
dgistinct political entities, whose internal self-government continued

unaffected by the treaties or the trade and intercourse acts.

REMOVAL AND ALLOTMENT
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process, “surplus” reservation lands would become available to
non-Indians. As with the removal policy, allotment first took form in

treaties negotiated with the Indian tribes. A series of treaties,
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land was discontinued:

A policy of rapid distribution of tribal funds was §
substituted; it paralleled the rapid distribution of tribal g
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accelerated distribution was the assumption that tribal
existence should be terminated.Z2Z

The policy of treaty making was also attacked by reformers. The
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provision is that agreements with tribes must now be implemented by
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; through treaties (which need only be ratified by the Senate to come
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Act of 1387 to impose an allotment policy in Indian country, in

violation of the provisions of many treat1es.28
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The allotment policy was not applied in a manner consistent
with its own assumptions:
The basic aim of the Dawes Act was to transfonn the Indian f
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A third consequence of the allotient process was the
"heirsnip" problem. Allotments of marginal lands often passed on
intestacy to multiple heirs. Within a few decades, the title to

various allotments was fractionalized among numercus first or second
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“certain old heathen and barbarous customs". Engaging in specified
dances and ceremonials was made punishable in 1921:41

During the allotment era extensive government supervisory
power over the everyday life of Indians was essent1a11y

D O O e e ecmm— A 5§ o —

contrdacts between non-Indians and trives or Indians who were
not citizens unless approved by the Secretary of the Interior
and the Commissioner of Indian Affairs. Contracts between

g vial _Indiane ne hotwgan 2 *rihe.

subject to departmental approval. In effect, the Indian
Office controlled 1Titigation by approving or disapproving
attorney contracts and fees.

The allotment policy touched most aspects of Indian life. It
was a systematic attempt to eradicate Indian heritage and
tribalism. President Roosevelt described the d1lotment
process 1n h1s =nessage to Congress in 1906 as "a mighty
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THE NEW DEAL

The Hew Deal reforms followed innovations of the 1920s. In

1921, the Bursum bill was introduced in Congress. A vigorous public
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Administration", was completed in 1928 and is commonly referred to as

the
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founding members of the American Indian Defense Association. His wife
spoke Havajo and was a recognized authority on the Indians of the
Southwest. A small group around Collier played key roles in the New

Deal, including three lawyers who had worked for the American Indian
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of Indian acculturation or assimilation. But Collier saw adaptation as
& two-way street. He believed there were fundamental social and

economic problems in non-Indian society. The genjus of Indjag society

was its balancing of individual and collective life, a lesson which

— 000:1DAiagS Nee et s g 10 e . '







- 73 -

national legislation. Gne had to look to tribal tradition, treaty
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Bureau created a Court of Indian Offences with three Navajo

50

judges. The first Navajo Tribal Council was established in 1923

at the instigation of the BIA in order to validate leases of Navajo

resources. These Jjudicial and Jegislative institutions, while
———————— E:I'J'_‘a': fod bt &an DT A = _ ke bs wocdpiendacd a e ———————————— = [
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powers of the Havajo tribe. The tribe rejected the IRA, to a large
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package was decided at a closed conference in Washington. The regional
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less ‘“Indian". After all, how could others match the
splendid isolation of the Pueblo pristine existence. As
Berkhofer has observed: "In this sense, all Indians became

mlelpm in bis visian_ regardless nf Callier's belief_fhat f
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through Congress and Collier's initial draft was massively altered in
62

the process. Problems with Congress continued immediately after

passage, during the period in which tribes were voting on whether to

coile under the Act:

r while the ratification campaign was proceeding, Collier had
to deal with other pressing problems, notably an effort by :
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TERMINATION
The Indian New Deal never fully took hold 1in national

political Tife. It was attacked in Congress and underfunded. Indian

Affairs appropriations reached a peak in 1939, decreasing markedly in

subsequent years:

Ideological attacks increased, further budget cuts were made,
and large numbers of Bureau personnel were lost in the war
effort. The federal government focussed on the international
situation, and BIA operations were moved to Chicago. Indian
interests were no longer a political issue significant enough

to command the attention of the President or the Secretary of
the Interior.
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Some 109 tribes and bands were terminated, involving about
1,362,155 acres of land, and 11,500 individual Indians. The
total amount of Indian trust land was diminished by about
3.2%. Two  tribes with large 1landholdings were

disestablished, the Menominee in Wisconsin and the Klamath in
Oregon.’3
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road, but it put a hait to a possible judicial trend to make the
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1egislation establishing special relationships between the
United States Government and the State of Alaska...

E if i?.&rtai.'a.f\_—ﬁ L A :l” - " E‘ 'ﬁbw‘i R | —e

| |

4




- 4] -

It was necessary "to strengthen the Indian's sense of autonomy" without
any threat of ending “"Federal concern and Federal support.” Hixon

asked Congress'to repeal House Concurrent Resolution 108, which had

stated the termination policy. His other specific recommendations
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adequately protected, or the contract proposed is not adequate to

complete or perform the program. The Secretary is required to give
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jndependent source of revenue, it will not be able to
reimburse the program for the unallowable costs, blocking the
continuation of the contract relationship. The problen
reflects the limited discretion given the tribes to make
financial decisions under the contracting arrangements.

federal law provides that no money can be paid under a

contract unless there is a budgetary allocation covering the

sum. There have been instances of contractual obligations of
tt.rlﬁ.:ﬂ-\m-J mAaLisaciant aetk bhatar mnadd FAaw Fhd e wvaAaenn
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3 4




- 47 -

reservation economies. The opening paragraphs of the statement
establish its tone:

This Administration believes that responsibilities and
resources should be restored to the gqovernments which are
closest to the people served. This philosophy applies not
only to state and local governments, but also to federally
recognized American Indian tribes.

Whan Furanean rn'lf}q-i‘ﬂ nnwpra_i)pggg ;.n exnlore and.colonize
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confirmed aspects of the President's statement, condeming "excessive
regulation” and calling for greater private sector involvement. As
well there were familiar criticisms of the BIA:
The commission said the agency's technical assistance and
asset management programs were “incompetent”. oo In "tne

bureau's organizational structure,” the report said,
“functioning and operational deficiences are such that the

£t _of ino_h ﬁj&n n ian racaruatinne de¢ padicad .
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This was not written into the IRA itself, but was a common part of
the IRA "boilerplate" constitutions which were approved under the

legislation. It now appears that tribes which chose to organize

T I -—an ) FR— L] 1= ks p—del = e - PR S | T R

Ly




- 52 -

national life has been withdrawn from the Indian tribes
by encroaching state legislation, then, surely, it must
follow that the Seneca Nation of Indians has retained
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This test, involving a balancing of Indian and non-Indian interests,
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To the complexity of federal statute law is added the major
fact that Indian tribal jurisdiction is in a period of fundamental
definition. The expansion of civil jurisdiction for tribal governments
and courts has created uncertainties about the substantive civil Taw to

be applied. There is work underway to adapt the Uniform Commercial

Code for enactment by the Navajo Tribe. In the meantime, the legal
context for on-reserve investment is confusing, a factor which inhibits
economic development. An official of the Colville Tribe testified in

April, 1984:

The Colville Tribes have one major barrier to development of
their territory. That is the Jjurisdictional maze that
operates on the reservation. Few non-indian companies,
lenders or investors, want to buy uncertainty and Tawsuits.
Yet, that is exactly what they do when the invest in Colville
projects.

The unsettied qdéstions of state, federal, Tribal regulatory,
commercial and tax jurisdictions eat up millions of Tribal
dollars, exhaust Tribal representatives and staff and defeat
Tribal development efforts.110

';hp anint ahnut disnrderliness can he overstated. In .any
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