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ameotdur s -co-stl _al———— | Y e WO S i




Assocmte Director of the Institute, he was also the pnncnpa] researcher author

e

¥ L

. . . | | i

ii’_‘l.l‘l’ P[,‘AL .

= - -

\ /
"

. . ‘ ]

- R RS L

- -V

wral - }







ABSTRACT

P",ﬁgﬂs"‘h AF thn Mawnslencinm A s TOOA fom mnne A TN o oot b -__g.; .
4




1 INTRODUCTION

In March of 1987, on the floor of the National Conference Centre in Ottawa—
- and televised live across the country—aboriginal leaders, Canadian Premiers
and the Prime Minister of Canada failed in their attempts 10 reach an agreement
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a possible future processes, and to new opportunities for a constitutional amend-
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| - to be more effective? What would be the most promising approach (0 a
| constitutional amendment? In Chapter Seven, the impact of the Meech Lake
R Accord is investigated. Chapter Eight comments on what new policy directions
§ now appear to be on the broader policy horizon regarding rclations between
| aboriginal peoples and Canadian governments—that is, in addition to develop-
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| tions on what we have learned.
i Information is drawn from many sources. The verbatim transcripts of the
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2 BACKGROUND

The hlghly pubhcmed and often acrimonious constitutional negouatmns on
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context. A former round of negotiations had ended at the Victoria Conference
in 1971, These negotiations, frequently referred to as the "Victoria round”, had
_addressed patriation of the consututmn a 11m1ted charter of rights, and the
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proposed Charter of Rights and Freedoms. Although it would .apply only to the
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J “association was to put in place a renewed federalism to respond to the forces
i . for change in Quebec and elsewhere. The Trudean government thus set out to
‘ negotiate renewed federalism with the provinces almost immediately following
' “the victory of the federalists in the May 20, 1980 referendum. However, the
First Ministers’ Conference on the Constitution held in September of 1980
- failed to reach agreement, an outcome which appeared to be anticipated in a
" strategy prepared for the Prime Minister by his senior advisor Michael Kirby,
and contained in a memorandum, leaked to FMC delegates at the outset of the
Conference. The failure of the conference provided the rationale for unilateral

federal government acuon
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i tional reform. The proposal contained three sections which were to address the
| - concerns of aboriginal peoples. A proposed Section 25 provided for the non-
L derogation of aboriginal rights with respect to the Charter of Rights and-
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(b) any rights or freedoms that may be acquired by the abongmal peoples of
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- and defining aboriginal rights, in-a manner acceptable to both federal and
provincial governments and aboriginal peoples, would be a difficult task. This
became known as the Section 37 process on constitutional reform, and is the

_ subject of this study. :
—Thlﬁ .ﬂli[inﬂ' th;}nﬁiind fmm 1983 10 1987 fonir First Miniimrq’ Conferences
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J Successful negotiations depend upon a range of shared goals-and objectives.
{

These, in turn, rest upon common assumptions regarding the negotiation
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ments considered the commitment to be narrow in scope, while others inter-
preted it more widely.

Interviewees from both governments and aboriginal peoples’ organizations
spoke of governments being "backed into" thls commztment wnh the result that
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~ group rights, including aboriginal rights. There would be widespread pressure,
it was felt, to have the Charter of Rights and Freedoms apply, without exception,
-to aboriginal governments Some govemment respondents argued that govern-
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purposes for the negotiations, such as teaching Canadians about aboriginal and
treaty rights, or providing a national political platform for Indian chiefs.
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organizations took a broad view of the commitment in section 37, and had very

f narrow and fow, while the understandmg of most was poor Aboriginal peoples’
‘ high expectations about the outcome. In addition, they pursued obiectives. such

.



4 MAJOR ISSUES




. risk of federal government "off-loading” of programs and services, especially
. 1o provincial and territorial governments; and the assumption of greater
demands for resources on the part of aboriginal peoples. There was an assump-
finn. withaut muoch foundation on the pari of many govemnment ministers and




The Gevernment of Canada takes the position that the exnlicit recaenitinn nf the
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Self-Government”, Januoary 22, 1987).
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Research. It was pari of a larger series of attitudinal studies undertaken by
sociologist Rick Ponting. He found that a core of 3¢ per cent of adult non-.

“aboriginal Canadians supported special consiitutional rights for aboriginal
peoples. About 50 per cent of the sample approved of the explicit recognition
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process (the section 37 constitutional negotiation process) and substance (the
- proposed constitutional amendments on aboriginal self-government).
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5 THE PARTICIPANTS’ VIEWS: RETROSPECTIVE
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the course of the process, into mistrust among the parties, in particular between
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‘ but to the process at the level of government and organization officials, many
| of whom had legal trammg This led to less contact between aboriginal and
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not megt alone, on a bilateral basis, to discuss these matters. Formal meetings
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8. Ministers...

Some of the problems with the section 37 process centred around the subject
of government ministers, according to several respondents. The change of
government ministers, particularly at the federal level, was one such difficulty.
Given the long "learning curve” in this field, it was felt that it took some time
to get ministers "up to speed". Relatively frequent changes in ministers made.
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provide levels of public services to the aboriginal peoples of Canada reasonably
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’ this context, several argued, aboriginal peoples would have to "move from their

position on the inherent right to aboriginal self-government.”
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Many respondents felt that more research was required, and that a better
information base was needed for the negotiations. Some proposed that this
research be conducted by a third party and monitored by the parties to the
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~ Yet another idea was to have the "on side" governmenis and the aboriginal
peoples’ organizations develop a draft amendment. If the process is renewed,
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structured situations. This would "sensitize" the negotiators to the views of the -
other parties and assist in the building of trust ties among them.

Other issues...
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Many respondents were more optimistic. One theme which emerged from
their suggestions focussed on the subject of the constitutional amendment. Most
thought that it would be a mistake to return 1o the 1983 agenda, with its 13

- items. Attention should be concentrated on aboriginal self-government (as
opposed to other rights such as language, land, treaties, etc.), since it is most
workable. More work has been done on the subject of aboriginal
self-government, and significant progress toward understanding has been
achieved. Most respondents, from both government and aboriginal parties,

Igr\n?m !hﬂf_n neus nracees chanld ctart with a calf aorrarprvant amandm ants ar




v i ey Fod gl g N Y T




wished to proceed with self-government negotiations to do so, while enabhng

other provmces t0 maintain the status quo.
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improving the negotiation process are many, and often contradictory. It would
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cant proportion (25 per cent) of the Yukon population, one can understand their

concem.
- And finally, from those interviewees less enamoured by the Meech Lake
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As to the matter of where current government policy is going, there was less
agreement. There are, however, at least two broad exceptions to this disagrec-
ment. First, there is a common view that governments are now more interesicd
in working from the bottom-up, rather than from the top-down (the latter-
characterized the constitutional process). A more incremental "grass roois”
approach, at the community, regional or provincial level, is now seen by many
as preferable to the constitutional approach which deals with principles and
rights. Trilateral negotiations on self-government outside of the constitutional -
framework, involving the federal and provincial governments and aboriginal
communities, are mcreasmgly seen as the way in which government policy is
developing,

Interv1ewees from the abongmal orgamzatmns also see government pohcy




to become one of reducing dependency, the reasoning goes, which is.a long-

term objective best dealt with on a sector-by-sector basis. Others were of the
view that, with the momentum lost on the constitutional front, the only way left

to proceed was with a strategy of incremental self-government. '

, A third theme, much less widely held, was that there is a need o restore a
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“time. In this scenario, either there is agreement soon or there will be violence
in the streets. On the other hand, many respondents do not think that changes
will come easily and are pessimistic concerning the future. They cite the growth
of "aboriginal nationalism and the rhetoric of sovereignty” moving in one
direction, whil¢ "neo-conservatives in the West, who oppose entrenching self-
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of Ontario. It was also suggested, by persons outside Ontario, that a structure
and process similar to the ICO might be a useful innovation in their provinces.

Other basic changes which were suggested were more attitudinal in charac-
ter. There is a need for more respect and more knowledge of aboriginal peoples.
Both aboriginal and non-aboriginal people need to know about the history,
culture, and current contributions of aboriginal peoples to Canadian society.

=’ his will jnstill pride in aboriginal peoples, and support for them among
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9 SUMMARY

What have we learned from our experxence 1n regard to aborigmal peoples and _
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table only because section 37 of the Constitution Act, 1982 (as amended) in
essence forced them to be there.,

It is also clear, in retrospect, that not all parties to the negotiations wanted a
constitutional amendment on aboriginal seif-government. Political will, for







More third party involvement
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would also be welcome. A neutral, third party




[ - public support, fostered through greater education and understanding, is essen-

0 i‘r’-‘l-ﬁ“l' acly i

The Draft Amendments

. Attention should continue to focus on a constitutional amendment on aboriginal
self-government. Two other topics demand space on the agenda—the issues of
financing and federal/provincial responsibility, The first issue cannot be re-
solved without some considerable progress on the latter two. There could be
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and programing for Indian peoples, in effect "offloading” the responsibility for
providing such services to provincial governments,

It is widely understood that there has to be change, but at the same time there
is great resistance to change. It is also greatly feared, in this regard, that if the
Meech Lake Constitutional Accord is not proclaimed (it rernains, at time of
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_on this score, At the federal level, a Secretary of State for Aboriginal Affairs
has been suggested as a more effective voice for representing the interests of
all aboriginal peoples (i.e., including Métis and non-status Indians} in the

decision-making processes of the federal govemme:nt.‘S The Indian Commission
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Do you think that basic assumptions and frameworks of governments, or
aboriginal peoples, or both, have to change? If so, in what way?
What impact do you think that the Meech Lake Accord will have, if any,
in this general area (of aboriginal peoples and constitutional reform)?
Are there any other comments that you would like to make regarding
aboriginal peoples and constitutional reform?




APPENDIX B: INTERVIEWEES

Interviewse ' ' _ Presant or Past Affiliation

Mel Smith Government of British Columbia
Eric Denhoff ' "
Jack MacDonald oo
Vic Farley
Robert Plecas -

Oryssia Lennie ' Government of Alberta
John Kristiansen " '

Brian Barrington-Foote Government of Saskatchewan
Claude Rocan ' "
Jim Westasecoot Government of Manitoba
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Gary Posen
Pat Monaghan
Laura Metrick "

Jean Rochen Government of Quebec
René Morin n

Barry Toole ' Government of New Brunswick



‘ Barbara Knight ' Government of Newfoundland
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