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Preface

Canada’s new Conservative government has a short list of priority policies,
and it is moving quickly to fulfil the campaign promises made about them.
But another theme in the Conservative campaign of 2005/06, and in the par-
ty’s pronouncements since its formation, is that of “open federalism.” This
attractive slogan may represent a new stance toward the other levels of gov-
ernment, and the provinces in particular. But much about open federalism is
unclear. What does the concept mean? Is it distinctive, and if so, how is it
different from previous models of Canadian federalism? What does it mean in
theory, and what are its practical implications for Canadian public policy-
making and the operation of intergovernmental relations?

To address these questions, the Institute of Intergovernmental Relations
engaged several experts to bring different perspectives to bear in exploring
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CHAPTER 1

Making Federalism Work

Richard Simeon

Almost every issue facing Canadians — from social and economic policy, to
trade and the environment — is filtered through the lens of federalism and
regionalism.
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e For example, establish a Commons Committee on Intergovernmental
Relations to monitor intergovernmental relations; table and debate inter-
governmental accords and agreements in Parliament.

But before we write off the Canadian system as hopelessly dysfunctional, it is
worth remembering its successes. Our federation has been able to adapt to
changing policy agendas and changing needs. We built a welfare state together,
we cooperate pretty well in areas such as trade, economic development, and
the environment. We have created a sharing regime through equalization
(though 1 worry that continual tinkering with the formula is starting to erode
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At the same time, Canadians — including Quebecers — identify strongly
with both their provincial community as well as the Canadian community;
and while they have strong regional concerns and grievances, they also share
highly similar values with respect to the role of government and the policy
agenda. Yes, Canadians want “national standards,” but they also want their
provincial governments to respond to their own values and needs.

What are the implications of all this for the federal government and its
public service today?

First, it is critical to have a clear understanding of the role of the federal
government. What are its fundamental responsibilities? What can it do that
provinces cannot do?

My basic message here is: “cobbler, stick to your last,” or, alternatively,
“knitter, stick to your knitting.” And what is that? It is federal responsibility
for the role of Canada in the world — for foreign policy, for aid and peace-
keeping, for defence, for managing the North American relationship; it is for
management of the macro-economy, through fiscal and monetary policy; it is
for maintaining the basic social safety net through employment insurance,
pensions, and the rest. Second, it is for interprovincial and international re-
sponsibilities in areas such as the environment. Third, it is, fundamentally,
responsibility for sharing across the country through its constitutional man-
date for equalization. This is a central part of the Confederation bargain.
Manipulating it for short-term political gain is likely to erode the fundamen-
tal consensus that it currently enjoys.

But beyond these basic responsibilities, Ottawa should not get engaged
in “buying” support in particular regions or provinces. That just gets it in-
volved in fomenting regional grievances and charges of regional bias and
unfairness. Federal dollars should be used for clear national purposes, and
distributed according to clear national criteria. Where the federal government
has clear constitutional authority, it should stand firm. It can, and should,
consult on these issues with provinces, territories, and citizens. But it should
be clear about its own authority. Ottawa should do what it is constitutionally
mandated to do, and do those things really, really well.

The flip side of this is that despite all the political and bureaucratic in-
centives to use the federal power to spend to get involved in micro-managing
in areas that are constitutionally primarily provincial and municipal, those
tendencies must be resisted. Federal legitimacy will not be restored by re-
gional deal-making, but by asserting a clear national interest.

It is important to get away from the rhetoric that says, “we are the gov-
ernment of Canada.” The federal government is one government, with specific
responsibilities, in a system of multi-level governance. “Government” in
Canada is the combined actions, individually and collectively, of federal, pro-
vincial, and increasingly municipal and aboriginal governments. We do not
have the hierarchy implied by “levels” of government; we have equal “orders”
of government.



4  Richard Simeon

Too often | hear provincial public servants talk of the federal public serv-
ice as superior, or condescending. So, no more top-down, paternalistic, “parents
know best,” or coercive federalism.

This is not just a matter of constitutional propriety. The fact is that pro-
vincial and increasingly municipal public servants are every bit as professional
and competent as federal officials. They are very much closer to local inter-
ests and concerns. They are, above all, committed to effective delivery of public
services, on the ground. This is not a strength of the federal public service.

And the idea that that decentralization inevitably leads to a “rush to the
bottom” in terms of social justice or environmental standards, simply has no
empirical support. The image that national standards must be defined and en-
forced by Ottawa, in Ottawa, to stave off provincial regression is not
sustainable.

Federal officials should also be aware that provinces and territories are
increasingly working effectively together — in a provincial/territorial Canada
rather than a federal/provincial/territorial Canada. The Council of the Federa-
tion is not only a vehicle for coordinating provincial strategies against Ottawa;
it is also an instrument for sharing information and expertise, and for resolv-
ing differences among provinces — arguably more effectively than Ottawa
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Intergovernmental relations must necessarily be fluid and flexible in or-
der to respond to shifting governmental and public agendas. We do not want
too much formalization and institutionalization of the process. But we also
need to get away from ad hoc cheque-book federalism and toward a more
principled and rule-governed system. This may require:

e annual meetings of first ministers,

 giving legal status to intergovernmental agreements,

 stronger and more effective dispute-settlement mechanisms, and

e some third-party advice on defining the principles and practices of
equalization.






CHAPTER 2

Open Federalism and Canadian
Municipalities

Robert Young

The point of this paper is to report on what the concept of “open federalism”
may imply for federal policy toward municipalities, in the context of the fis-
cal imbalance issue.

In Canada, the core concept of federalism has been spun into slogans by
politicians and analysts for over a hundred years, but open federalism
(fédéralisme d’ouverture) is new. Its imprecision is suggestive and powerful,
as is shown in the first section below, and yet Conservatives use it to mean
several concrete policy positions, as discussed in the second. The overall stance
is reminiscent of a moment in Canadian history, the late 1960s, described
briefly in the third part of the paper.

We then turn to municipalities, examining their evolving status in the
intergovernmental matrix, and assessing how open federalism fits with cur-
rent institutions and policies. It is clear that any new restructuring to address
the fiscal imbalance will be determined by provincial priorities rather than
municipal needs, and especially by the priorities of the Government of Que-
bec, but there are incentives not to entirely ignore municipalities.

Some concluding predictions close the paper.

Open Federalism

The concept of federalism refers to divided sovereignty between regional and
general governments. The novelty in the current government’s parlance is Open.
Comprehensive analysis shows that the term is almost uniformly positive (see
Appendix I). As a verb, it notably includes the sense of a fresh beginning. The



8 Robert Young

adjectival meanings imply that in intergovernmental relations, a Conserva-
tive government will be accessible, welcoming, receptive, candid, responsive,
and accountable, inviting others to a process that is indeterminate and trans-
parent. Apart from a couple of non-trivial negative connotations, “open” is so
powerfully positive that its main drawback may be to raise expectations too
high.

Another core meaning of open is “open to change.” And this is an impor-
tant dimension of the concept: it is indeterminate enough that reinterpretation
is always possible.

The Conservatives and Open Federalism

It is essential to parse carefully the expressed positions of the Conservative
Party and the prime minister about the concept of open federalism. Words are
the fundamental tools of all democratic politicians, and there is currently in
Canada a premium on abiding by political promises. So to understand the
intentions of the new government and its perceptions of how the system works
and should work, and therefore how policy about municipalities will unfold,
close attention to the use of the slogan is necessary. (The sources for the inter-
pretation here are described much more fully in Appendix I1.)

First, however, it must be stressed that policy about cities and munici-
palities more generally will be set within the new government’s five principal
priorities: accountability, tax cuts, direct payments to parents for childcare,
crime, and patient wait times. Prime Minister Harper will focus on these in
the spring, and then will move in the autumn “into the wider agenda that was
detailed in the platform”® before moving on to further plans, or platforms. It
is in this strategic order that the issue of fiscal imbalance will be confronted,
and with it, policy about municipalities. It is also worth noting at the outset,
however, that priorities are subject to interpretation by the media and the pub-
lic. For example, Michel Vastel recently listed 25 Conservative promises, of
which the very first was “remédier au déséquilibre fiscal entre le fédéral et les
provinces.”? Changing public expectations can alter both priorities and the
meaning of open federalism.

To date, open federalism comprises six principal elements.

1. Rectitude and order in the process of federal-provincial relations. There
should be mutual respect in negotiations, and “principled” commitments should
be made for the long term, with few or no ad hoc arrangements.

2. Strong provinces. The provinces are legitimate governments with im-
portant fields of jurisdiction that they have a right to occupy in fulfilling the
duty to serve their citizens.

3. “Strict constructionism” in thinking about the constitution. The respec-
tive roles of Ottawa and the provincial governments should be clarified, and
in this the division of powers as laid out in the Constitution Act should be
respected. The federal government should focus on its core functions, such as
defence, foreign affairs, and the economic union. The spending power should
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be used with restraint. When Ottawa must involve itself in areas of provincial
jurisdiction, such as highways or higher education, cooperation with the pro-
vincial governments is essential: there should be no unilateralism. Conversely,
where federal action implicates the provinces, as in international agreements
on trade or greenhouse gases, the provincial governments must be consulted.
4.  Quebec is special. The province should have a voice in international
affairs where culture is involved, as in UNESCO. But fundamentally there is
a broader recognition that Quebec’s provincial government has “special cul-
tural and institutional responsibilities.” It is of the utmost importance that
Quebecers perceive that federalism can work, and the governments of Stephen
Harper and Jean Charest must work together to counter the sovereignists. To-
gether, the two leaders must livrer la marchandise.

5.  Fix the fiscal imbalance. This is critical for all provinces to discharge
their functions adequately, and it is a symbolically charged issue in Quebec.
It will be done through increasing equalization, boosting other transfers, re-
ducing taxes to leave room for the provinces, transferring tax points, or some
combination of these.

6. Municipalities are provincial. A strict reading of the constitution im-
plies that provinces control municipalities, and across Canada this is acted
upon, most firmly in Quebec. Municipalities might be consulted about secur-
ing stable and adequate revenues, which they require, but the provinces are
the principal actors vis-a-vis municipal governments. On the other hand, Ot-
tawa may devise policies to solve particular problems that occur within cities
and municipalities, such as crime, immigrant settlement, affordable housing,
and transit. The preferred vehicles are unobtrusive ones, involving tax incen-
tives or voluntary associations. An important Conservative commitment is that
the federal government will maintain existing arrangements to share the gas
tax, and the infrastructure programs will continue.

In the short term, then, the federal-provincial file is not one of the new
government’s top priorities. Some federal impact will be felt in municipali-
ties through other priorities, notably crime, and through continuing programs,
especially in infrastructure. In the medium term, it is essential to achieve de-
monstrable progress on fixing the fiscal imbalance. It is within this framework
of a federal-provincial agreement on financial arrangements that the core is-
sue of concern to municipalities — funding — will be addressed.

Antecedents

There is no precise precedent for what the Conservative government seems to
mean by open federalism. But there have been attempts in the past to “clarify”
the respective responsibilities of the federal and provincial governments, to
disentangle functions, and to reallocate fiscal resources and reform transfer
flows. Ignoring the big efforts — the postwar Dominion-Provincial Confer-
ence on Reconstruction and the various constitutional rounds — along with
the primarily financial shifts that occurred in 1972, 1977, and 1995/96, this
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leaves one post-World War 11 parallel: the fiscal negotiations of the second
half of the 1960s.

Cooperation in federations can be centralizing or decentralizing accord-
ing to which order of government has the initiative and which is doing the
accommodation. Apart from the cession to the provinces of fields of jurisdic-
tion like manpower training and forestry after the 1995 Quebec referendum,
the recent period has been centralizing, with Ottawa moving into new areas of
provincial social policy (and, as Prime Minister Harper has noted, municipal
responsibilities as well). This parallels the 1950s and early 1960s, when fed-
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It was a different time. The sources of the pressures and tensions were
different. But the solution of “strong central-strong regional government” bears
many similarities to the core elements of open federalism. The new federal
approach was implemented in part, financially, and the first Trudeau govern-
ment was less adventurous than its predecessors in introducing shared-cost
programs.” Constitutional negotiations subsequently absorbed most intergovern-
mental energy in the 1970s and 1980s. But key aspects of open federalism have
been seen as the solution to federal-provincial discord and imbalance in the past.

Open Federalism and the Recent Evolution of
Intergovernmental Relations

Most recent trends in the federation run contrary to the tenets of open federal-
ism. The new Conservative stance is a self-conscious rejection of them.
Negotiations have been ad hoc and hurried; one-off deals have been made
with all provinces or particular ones; there has been no orderly and dignified
dialogue with provinces or the Council of the Federation; and federal inter-
ventions, according to Harper, have not only been “domineering” but also
reveal the “unitary-state view” of the federal Liberal party.?

In the municipal area, interventions have multiplied. This was because
of pressure from the Federation of Canadian Municipalities (FCM), think-
tanks, the Big City Mayors (C5), and civic and business organizations.
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criteria, and management structures (some of which are arcane). Cost-sharing
arrangements under the infrastructure agreements differ. In some cases pro-
vincial governments have had to pass new laws to accommodate federal
initiatives, and new bodies have been established, such as la Société de
financement des infrastructures locales du Québec. Municipalities receiving
funds, in most provinces, have to agree to particular standards and proce-
dures. There are some common elements, such as the gas-tax agreements’
stipulation that municipalities develop integrated community sustainability
plans, but idiosyncracy dominates commonality.
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These goals are laudable. The drive for re-election is one critical mechanism
in a democracy to ensure that state policy corresponds with citizen preferences.

The Conservatives’ immediate route ahead is to proceed with their five
priorities. In the mid-term, though, there must be a solution to the fiscal im-
balance. This is essential for electoral progress in Quebec, and for pressing
the sovereignists back. Further, though, the Conservatives need to find more
support in the major cities. Their future majority lies in Montreal, Toronto,
and Vancouver.

Hence there is a tension. Ideology expressed through open federalism
suggests a strict constructionist approach, within which Ottawa should draw
back from the “cities agenda.” New arrangements to right the fiscal imbal-
ance should be concluded, with the provincial and territorial governments being
the interlocutors. It may be that the municipalities’ responsibilities now ex-
ceed their fiscal capacity, and so there is an argument for transfers. But as
Gibbins puts it, “if the responsibilities the cities are shouldering fall primarily
within the legislative jurisdiction of the provinces, then the transfer argument
applies first and foremost to municipal-provincial fiscal relations.”*? In short,
while acknowledging that fiscal pressure on municipalities does exist, leave
their financial woes to the provincial governments to solve: not municipal
problems as such but problems of municipal governments fall within provin-
cial jurisdiction. Clarify responsibilities. Disentangle.

On the other hand, in tension with this line of reasoning are structural
arguments suggesting that the health of cities and especially of Global City
Regions is essential for national competitiveness and prosperity.* More im-
portant are the electoral incentives in Quebec and the cities. The opening in
Quebec is obvious, and it is tempting to address the municipalities’ demands.
These incentives are somewhat contradictory, however, for Quebec govern-
ments guard their municipal jurisdiction most jealously.

The mid-term equilibrium position is to focus on the fiscal imbalance in
cooperation with the governments of the provinces and territories. It must be
solved, or demonstrable progress must be achieved by increasing transfers,
ceding tax room, or transferring tax points. At the same time, funds flowing
through the gas-tax agreements and the infrastructure programs can maintain
federal visibility and meet some of the needs of residents in the big cities.
Other purely federal initiatives like the attack on crime can help here too.

The cleanest fix from the open federalism perspective is to cut federal
taxes. This would leave room for the provincial governments to augment their
revenues. Federal-provincial transfers would be cut proportionately to the
negotiated size of the fiscal imbalance. The revamped equalization system
would be the means to smooth the horizontal imbalances between provinces
resulting from a unilateral federal tax cut. Then provincial governments could
increase transfers to municipalities, if they so chose.

One final possibility is to label some portion of the fiscal imbalance fix
as “municipally dedicated.” For instance, another GST point or one point of a
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personal income tax transfer could be dedicated to municipalities. Of course,
this money would flow to the provincial treasuries, and the restriction would
be unenforceable. It could also irritate provincial governments by constrain-
ing them and increasing municipal demands upon them. But the political
calculus could find labelling to be beneficial on balance.
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APPENDIX |
The Senses of Open

Open is one of the most amazing words in English. It is positive in almost all
of its senses and connotations.
As a verb, its various meanings are instructive. They include:

To remove anything that obstructs access

To create a space allowing access or view

To become responsive or sympathetic — to open up

To cause to begin or commence

To begin to admit customers

To make (a shop, a restaurant and so on) available for business again
after a period of being closed.

ocaprwbdE

The last usage is quite suggestive when federal-provincial relations are con-
templated. The only negative verbal connotation of the verb is “to initiate
betting.”

As a noun, its meanings of a “gap” or an “opening” are both obsolete,
but they remain suggestive. More poignant is the connotation cited in the
Oxford English Dictionary as used by Owen Wister in his classic 1902 cow-
boy novel, The Virginian. “We gained the rim of the basin. It lay below us, a
great cup of country — rocks, woods, opens, and streams. The tall peaks rose
like spires around it, magnificent and bare in the last of the sun; and we sur-
veyed this upper world, letting our animals get breath.”'* Here, an open is a
clearing, and abstracted from its western context (which is nonetheless per-
haps not irrelevant now in Canadian government) the word suggests not just a
clearing but a “space.” Of course, opening up “political space” for dialogue is
a highly laudable exercise.

Open is used most often as an adjective. Here, the numerous senses can
be categorized according to other terms.

1. Accessible

» affording unrestricted access or entry
e aspace to which there is ready access or passage from all or nearly
all sides

2. Welcoming

e not restricted to a few, generally accessible or available; such that
anyone may use it, share it, or take part in it
e with open arms

3.  Receptive

e receptive to new ideas or arguments
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4. Candid

e not given to concealing thoughts or feelings; free in conversation;
unreserved, frank, candid

5. Responsive

< free in giving or communicating; liberal, generous
6. Indeterminate

e a matter not finally settled or determined
7.  Transparent

e existing, performed or carried on without concealment or so that all
may see or hear

8. Accountable

< of government or public administration: welcoming discussion, criti-
cism, and enquiry; involving no concealment, restraint, or deception

The only negative adjectival senses are those of an open wound and of
an open city (with unregulated gambling, prostitution, and so on). As well,
perhaps more relevant to open federalism, there is the sense of over-openness,
as in “rendering vulnerable” or “making exposed to.” (This sense might reso-
nate particularly with women.) Some gambit, for example, might leave a
government or an army “open to attack.” In this light, the store is not only
open for business but open for looting.
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APPENDIX |1
Federalism and Municipalities in Conservative Discourse

The Policy Declaration, 19 March 2005

The Declaration was adopted by delegates at the Conservative Party of Cana-
da’s 2005 National Policy Convention. It begins with the “Founding Principles”
of the party, of which there are 19. Overall, the principles envisage a limited
role for government, emphasizing individual rights and responsibilities, a com-
petitive market economy, and a government that is responsible, ethical,
accountable, and fiscally prudent. Federalism is mentioned once, as the party
affirms a “belief in the federal system of government as the best expression of
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Cities and municipalities generally receive scant treatment in the docu-
ment. Of the 23 sections, none is devoted to municipalities, despite the coverage
of Diversity, Heritage and Culture, Health, and Immigration, let alone Agri-
culture, Fisheries and even Rural Canada. When municipalities are mentioned,
itis always in conjunction with provincial and territorial authorities. The most
substantial policy position is to reduce the federal gas tax, “conditional on an
agreement with the provinces and territories that they will use this tax room
to fund infrastructure in provincial, territorial and municipal jurisdictions.”®
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planks specifically involving municipalities. The first concerned “national
infrastructure.” It included a commitment to maintain the funding for the New
Deal for Cities and Communities (a term used here for the first time), trans-
ferring five cents per litre of the federal gas tax by 2009/10. However, it
expanded the spending parameters to allow all municipalities to use the money
for roads and bridges (as opposed to making larger cities spend on urban tran-
sit). The party also promised to maintain the existing federal infrastructure
agreements. A Conservative government would support the Pacific Gateway
Initiative. It would allow Ottawa’s partners more freedom in choosing priori-
ties. It would study road congestion to assess the effects of infrastructure
spending. A new Highways and Border Infrastructure Fund would commit $2
billion over five years, with a priority being “to work with the provinces to
improve Canada’s National Highways System.” Two less comprehensive plat-
form planks were to work with “the provinces and municipalities” to provide
tax incentives for private builders to construct affordable housing, and to give
tax credits to commuters for their monthly transit passes.

The platform narrowed the focus of the party’s policy toward the five
central priorities stressed during the campaign. Open federalism remained part
of the package, however, with the same tone of respect for provincial jurisdic-
tion and the same commitment to provide more funding so that provinces
could fulfil their responsibilities. Municipalities, or “communities,” crept into
the campaign document, with commitments that money would continue to
flow, and that the recipients would have greater leeway to spend. The instru-
ment chosen to bolster affordable housing and public transit, which are big
urban issues, was an unobtrusive one, tax expenditures, indicating once more,
perhaps, a respect for provincial jurisdiction.

The Conservative Party’s Quebec Platform: For Real Change

During the 2006 election campaign, the Conservative Party issued a short
document outlining its “commitment to Quebecers.”*® There were four sec-
tions. The first was “cleaning up Ottawa.” The second section concerned open
federalism [fédéralisme d’ouverture]. This “new” federalism would stand in
contrast both to the Liberals” “old paternalistic and arrogant attitude toward
Quebec” and to “the blind and pointless obstructionism” of the Bloc Québécois.
Four promises were familiar from the general platform. New were these three:
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circumstances were favourable. Finally, the promised Charter of Open Feder-
alism would demonstrate the commitment to “a more efficient and balanced
federation.” The important provisions here were the explicit recognition of
provincial autonomy (especially for the special case of Quebec), the clear
pledge to respect the constitutional division of powers, and the implicit rec-
ognition that the federation had become unbalanced.

The other two sections included two promises that concerned munici-
palities. First was to fight “organized crime and street gangs.” The second
was a commitment, “in consultation with the provinces,” to provide “large
and small municipalities with adequate and predictable revenues to help them
renew infrastructure, build affordable housing, protect the environment, and
develop public transit.” There was no departure here from the general platform.

Stephen Harper’s Speeches, Writing and Interviews
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Harper returned to the fiscal imbalance, which now involved the municipal
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Finally, the Conservatives, he wrote, have openly “acknowledged that a fiscal
imbalance exists in this federation.”

In March 2006, the new prime minister did an interview with Linda Frum
of Maclean’s. There was nothing here about open federalism. But Harper did
dodge a pointed question about municipalities: “How are you going to hold
onto your western base, when you seem to be making decisions designed to
make your party more appealing to urban Toronto, Montreal, and Vancou-
ver?” The prime minister simply dismissed the premise “that a decision has to
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to build a record of results.” Along with brief sections devoted to the five
priorities of the government: accountability, tax cuts, crime, childcare, and
health-care wait times, there are two other sections, one of which is about
foreign policy. The other is about “a Canada that works for all of us,” and here
is found the commitment to a federation in which “governments come to-
gether” to help Canadians realize their potential. The pledge is made to
“respond to concerns about fiscal imbalance,” and to “ensure fiscal arrange-
ments in which all governments have access to the resources they need to
meet their responsibilities.” The phrase “open federalism” is used, but only in
reference to Quebec: an open federalism is one that “recognizes the unique
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