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INTRODUCTION TO SERIES

This is one of six volumes being published by the Institute of Intergovernmen-
tal Relations related to the Canadian Social Union. Three of the volumes
compare the way in which different federations handle various aspects of so-
cial policy. These volumes, including this one edited by David Cameron and
Fraser Valentine, should be of interest to those who study comparative federal-
ism and comparative social policy. The other three volumes are based on a
series of case studies of how Canadian governments manage intergovernmen-
tal relations in particular areas of social programming.

The work for this series began in 1997, well before the 1999 signing of
the Social Union Framework Agreement. Even at that time, as a result of the
substantial cuts in federal fiscal transfers to the provinces, it seemed that a
new set of relationships was going to be required between federal and provin-
cial governments in order to improve both the quality of social policy in Canada
and the health of the federation.

In conceiving of the volumes for this series, two considerations were
paramount. The first was that there was relatively little empirical literature on
the way in which federal and provincial governments relate to one another,
and to citizens and interest groups, in designing and delivering social pro-
grams. Yet it is at the level of programs and citizens, as much as at the level of
political symbolism and high politics, that the social union is in practice de-
fined. To help fill this knowledge gap, we thought it appropriate to design a
series of case studies on the governance of Canadian social programs. And to
ensure that the results of the case studies could be compared to one another,
the Institute developed a research methodology that authors were asked to take
into account as they conducted their research. This methodology built on earlier
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work by Margaret Biggs in analyzing these governance relationships from the
perspective of their impact on policy, federalism, and democracy.

The second consideration was that Canadians were insufficiently aware
of how other federations handle these same kinds of social program relation-
ships. As a result, we thought it important to recruit authors from different
federations who could explain the governance of social policy in their coun-
tries. This volume thus compares the way in which five different federations
deal with disability policy.

While the research for these volumes was under way, a series of
roundtables and workshops (nine in total) was held. Those invited included
officials from provincial and federal governments, representatives from
stakeholder groups and individuals from the research community as well the
case study authors. The purpose of these roundtables and workshops was to
review and comment on the Canadian and comparative case studies. I thank
the numerous participants in these events for helping the authors and editors
with their work.

This series received financial assistance from the federal government
and the governments of New Brunswick, Ontario, Saskatchewan, and Alberta.
An advisory committee that included officials from these same jurisdictions as
well as from academe also assisted in the development of the project. In fact, it
was this committee that helped in the selection of the three social sectors that
are the subject of this series: disability, labour market, and health.

The 1999 Social Union Framework Agreement is open for review early
in 2002. The agreement stateTJ
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PREFACE

This volume is one of a series of studies exploring the ways in which different
federations handle social policy. The focus of this comparative volume is on
disability policy from the experience of five federations: Australia, Belgium,
Canada, Germany, and the United States. Our primary interest in undertaking
a comparison was to gain an understanding of the impact of alternate federal
regimes on the disability sector, and on persons with disabilities.
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common set of evaluative principles across the federations. Next, the authors
revised their papers based on the information from the workshop. Finally, with
the revised papers in hand, the editors completed an evaluative essay compar-
ing the experiences in each of the federations. This volume is the product of
that process.

The editors would like to thank each of the authors for their thoughtful
analyses of a complex topic. As well, thanks to the various federal and provin-
cial officials who provided useful comments at various points in the preparation
of this volume. Finally, we wish to extend a special thanks to Harvey Lazar
and his colleagues from the Institute of Intergovernmental Relations, Queen’s
University. At the Institute of Intergovernmental Relations, both Patti Candido
and Mary Kennedy provided administrative support in the preparation of the





1
COMPARING POLICY-MAKING IN
FEDERAL SYSTEMS: THE CASE OF
DISABILITY POLICY AND PROGRAMS –
AN INTRODUCTION

David Cameron and Fraser Valentine

GENERAL FINDINGS

All modern democratic states have fashioned policies and programs in response
to the needs of persons with disabilities. They vary, however, from nation to
nation. Our interest in this study lies with five federal regimes — Australia,
Belgium, Canada, Germany, and the United States — and the approach they
have taken to disability.

This volume tries to answer two general questions: (i) In the five coun-
tries under review, what impact has federalism had on disability policy and
programming? and (ii) Has disablement — including its international, organi-
zational, political, and attitudinal dimensions — affected the operation of
federalism in the five countries studied, and, if so, in what ways?

These are not easy questions to answer, for reasons that will be made
clear in the course of this introductory chapter. Nevertheless, based on our
comparative assessment, we summarize our broad findings below.

With respect to the impact of federalism on disability policy and pro-
gramming, we uncovered the following three general findings: first, at the level
of broad philosophy, the values that underlie policy-making and the general
policy orientation to disabled persons at any particular historical moment,
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neither federalism nor the specific type of federal regime appears to make much
difference. The understanding of disablement, and the beliefs about what could
and should be done about it, do not vary substantially from one federal regime
to another, and, indeed, do not appear to vary widely between many federal and
non-federal regimes. It is our impression that there is a broad policy environment
which is widely shared among most modern democratic states of all types.

Second, with respect to the formulation of disability policy, however,
the federal reality lies at the heart of this process in the countries we exam-
ined, and the policy-making function assumes its character from the distinctive
federal arrangements that each country displays. The means employed to trans-
form policy goals into political decisions, government programming, and public
initiatives are profoundly shaped by the fact that they are occurring within a
federation and by the particular kind of federal regime within which they are
occurring. Clearly, policy-making in a federation will be quite different from
policy making in a unitary state; equally, policy-making in the German federal
context, with its concept of “joint tasks” and its strong intrastate institutions,
will be quite different from policy-making in Canada, where interstate bar-
gaining between powerful federal and provincial executives composes the heart
of the policy nexus. The distinctive institutions and processes which charac-
terize the given federal system define the policy-making system by which
community aspirations and objectives in the disability field are mediated.

Third, as for policy outputs in the disability field, we found striking
variations among the five federations in program design, in the choice of de-
livery vehicles, and in administrative organization. While we would not argue
that federal differentiation offers the only explanatory factor in understanding
these differences, it is clear that the distinctive character of the federal regime
makes a significant difference. This will become clear as we examine and com-
pare each of the five federations.

What of our second question, which asks about the impact of disable-
ment on the five federations under review? We have found that the existence of
disablement and the public response to it has had very little impact on the
nature and functioning of the five federations under study. Examining the dis-
ability policy field in comparative terms has uncovered a partial explanation
for this pattern.

While most individuals will experience some form of disablement dur-
ing their lifetime (especially as one ages), there is a common perception that
disability does not affect everyone in society. Disability is often understood as
a phenomenon which affects only a minority of a nation’s population. Matters
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As we said at the outset, the impact of the disability policy field on the
nature and functioning of the federal regimes in Australia, Belgium, Canada,
Germany, and the United States appears to have been minimal. On the other
hand, the federal systems in the five countries have affected the disability policy
field in many different ways — not at the level of basic philosophy and general
policy orientation — but at the level of policy design and program implemen-
tation. The chapters that follow explain how and why this is so. They offer a
detailed examination of the nexus between federalism and disability policy in
Australia, Belgium, Canada, Germany, and the United States.

DISABILITY: A PROFILE

Evolution of Disability Thinking

What does it mean to be disabled, or to have a disability? For over a century,
any debate in response to such a question would necessarily be framed within
the discourse of biomedical science. Disability was about functional limita-
tion which sometimes, through medical intervention, could be ameliorated to
attain a level of so-called “normal” functioning. Today, however, questions
about the proper understanding of disablement may provoke a different analy-
sis: one that actively examines the social, political, and legal constructions
that attempt to give meaning to the experience of disablement.

The evolution of disability thinking has a long, complicated, and over-
lapping history. Thus, it is useful to divide the general history of disability
across western industrial nations into three basic periods: (i) institutionaliza-
tion (1600s–1900s); (ii) medicalization (1900s–1970s); and (iii) post-
medicalization (1970s–present), see Table 1.1  Prior to the early 1900s, people
with some forms of disability — deaf, blind or so-called insane individuals, for
instance — were put in institutions provided by religious orders, charities, the
community, or the state. The goal was education or training, as well as protection
and hiding the “seriously” disabled away from so-called “normal” people.2

The second period, medicalization, took a foothold during World War I.
It was during this period that a new relationship emerged among the state, the
increasingly powerful medical profession, and persons with disabilities. The
state required healthy men to fight the war and doctors seized the opportunity
to increase their authority by assuming the responsibility for telling the state
who were “fit.” Across all nations, the war significantly increased the number
of persons with disabilities, and, because their disabilities had resulted from
the performance of their citizenship duties, the state assumed some
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recently in North America, televized charity telethons. It became clear, there-
fore, that although the commitment to rehabilitation increased the mobility of
persons with physical disabilities, it also reinforced “dependency” assump-
tions about persons with disabilities. Further, the rehabilitation and reintegration
processes marked by this period were often not extended to all kinds of dis-
abilities, in particular persons with cognitive disabilities, nor did these processes
focus on the economic needs or political concerns of persons with disabilities.

In the third period, post-medicalization (1970–present), movements of
persons with disabilities advocating 
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and the World Program of Action (WPA) concerning Disabled Persons which
was associated with the United Nations Decade of Disabled Persons (UNDDP),
1983–92. The IYDP defined its goal as nothing less than “full participation
and equality” of persons with disabilities and the elimination of the barriers
they face. The UN’s establishment of a trust fund with $1 million to pay for
projects concerning disability issues in various member countries, albeit lim-
ited, represented the first time the international community took concrete action
on disability issues. Governments of some countries responded with domestic
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no intergovernmental data collection system that systemically requests coun-
tries to submit national disability statistics from censuses, surveys, and
registration systems for use at the international level.18

The lack of reliable comparative data on the incidence and prevalence
of disability has not gone unnoticed by the WHO and the UN. Beginning in the
mid-1970s, the international community began calling for the production of
comparative and standardized statistical information on disability and disable-
ment. Most of the work at the international level has focused on achieving
standardization through the development of guidelines and technical manuals
from which domestic governments could implement statistical collection tech-
niques. Obstacles at the domestic level — the variability of screening rates,
the nature of the questions asked, and the manner in which questions are inter-
preted by domestic governments — have made achieving a level of international
standardization difficult.

In 1975, the WHO developed a new conceptual framework within which



12 David Cameron and Fraser Valentine

dearth of comparative disability data, DISTAT was created to collect, consoli-
date, standardize and integrate national disability data from countries around
the world. This process brought together data from national censuses, surveys,
and administrative reporting systems on selected issues of disablement. The
result was the Disability Statistics Compendium (1990) in which a series of
tables presented the first set of internationally standardized data of disabled
statistics.22  Although an important contribution to our understanding of disa-
blement across nations, like the ICIDH classifications, the reliability of the
data presented in Disability Statistics Compendium has been called into ques-
tion. In fact, the authors themselves concede that because data collection
techniques vary from country to country, and the understanding of disable-
ment is variable across nations, the “data quality is highly variable.”23

Under pressure from persons with disabilities and their organizations,
the WHO has undertaken a global initiative to revise the ICIDH. Attempts have
been made to broaden meaningfully the classification beyond simply human
functioning of the body, to include the individual at the social level taking into
account the social and environmental context in which people live. Human
functioning and disablement, it is argued, can only be understood against the
background of existing social and physical factors. Thus, the revised ICIDH-2
includes a classification of contextual factors (environmental and personal)
which affect the experience of disablement for an individual. Although the UN
Disability Statistic Division is expected to release updated comparative data
on the prevalence of disability around the world, this data is not premised on
the updated ICIDH-2 classifications. Thus, the data’s variability persists re-
sulting in an inability to answer even the most basic question: How many people
with disabilities are there in the population?

THE FIVE FEDERATIONS UNDER REVIEW

All of the five federations under study are modern democratic states with ad-
vanced market economies and high standards of living. All are free societies,
active internationally; their governments see themselves as being members of
an increasingly integrated international community whose emergent norms and
standards merit acknowledgement. All have experienced in their own way the
great, shifting patterns of ideas and practices that have swept through the post-
war western world: Keynesian economics and the construction of the welfare
state; the rise of neo-liberal thinking; the emergence of the objective of fiscal
restraint and the often fruitless effort to contain and reduce the social obligations
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of the state; the recent establishment of fiscal health and economic prosperity;
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programming likely. How all of this plays out in the field of disability is the
subject of this volume. We will turn now to a brief account of the leading
characteristics of the federal systems in each of the five countries insofar as
they appear to relate to the matter of disability.25

Australia

Australia established its federal system in 1901, bringing together — like
Canada — a number of self-governing British colonies. Comprised of six states,
a capital region and a Northern Territory, Australia has a population of about
18 million people. Like Canada, it has vast virtually unpopulated regions, and
a citizenry concentrated in large urban centres. Despite its predominantly British
origins, Australia has, in recent decades, experienced increasing levels of non-
European immigration.

Again, similarly to Canada, Australia combines federalism with parlia-
mentary government at both state and Commonwealth levels. The Australian
federation, despite its states-oriented origins, has become over the years more
centralized, particularly with respect to fiscal arrangements. It has fashioned
stronger intergovernmental institutions than Canada has, and has an elected
Senate which, however, acts more like a “party house” than a house of effec-
tive regional representation.

Belgium

Belgium is quite different from the other federal countries in this comparative
study as it has just recently established for itself an explicitly federal constitu-
tion, and is thus the youngest federation in our review. Belgium came into
being as a unitary constitutional monarchy in 1830. In recent decades, it has
been transformed into a federal state by a series of constitutional changes in
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German-speaking Communities also have councils that are responsible prima-
rily for cultural and educational matters. Just to make things more interesting,
the Flemish Region and Community have effectively amalgamated their
operations, and function more or less as a single entity, while the French-speaking
parts of the federation have not. While policy incoherence and program com-
plexity are features of all of the countries we examined, the institutional
engineering in which the Belgians have engaged in the last three decades has
produced a system unrivalled in its opacity for the citizen. This is only in-
creased by the fact that the basic structures of Belgian constitutional life have
been in a recurrent state of transformation in the last 30 years, thereby produc-
ing real uncertainty and confusion as programs, resources, and civil servants
are shifted from one jurisdiction to another.

Belgium is a binational polity. Driven by the desire for greater autonomy
of the larger Flemish/Dutch-speaking part of the country, which constitutes 58
percent of the population of just over 10 million, the “federalizing process”
has created to a striking degree a federation of watertight compartments:

• little or no information sharing, joint planning or policy coordination;
• limited systems of interregional redistribution and no formal, publicly

acknowledged equalization program (this is in part a consequence of
having a centralized tax system, and an integrated national public social
security system); and

• territorial unilingualism.

Ironically, therefore, though the Belgian federation is the most recent arrival
among the cases we have studied, it is also the system that practises classical
federalism to the greatest extent.

Canada

Canada is the product of the 1867 union of four British colonies in what was
known at that time as British North America: Nova Scotia, New Brunswick,
Quebec, and Ontario. Six other provinces joined the Canadian Confederation
over time: Manitoba (1870); British Columbia (1871); Prince Edward Island
(1873); Saskatchewan and Alberta (1905); and Newfoundland (1949). In addi-
tion, there are three northern territories: Yukon; the Northwest Territories, and,
since 1999, Nunavut Territory.

Canada was the first country to establish itself as a parliamentary fed-
eration; that is to say, as a federal system in which the central and regional
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governments are both constituted according to the principles of British parlia-
mentary democracy. This combination has produced strong executive-led
government in Ottawa and in the provincial capitals, and that, combined with a
weak upper house (Senate), has led to executive domination of relations be-
tween and among the federal partners.

Canada was designed in 1867 as a centralized federation, with the key
powers of the day vested in Ottawa, and a strong, paternalistic oversight role
assigned to Ottawa vis-à-vis the provinces. Despite this beginning, Canada
has become in its first 129 years highly decentralized. This is for several rea-
sons: (i) judicial interpretation of the division of powers broadly favoured
provincial governments over the federal government; (ii) provincial areas of
responsibility, such as health, welfare, and education, which were of little
governmental consequence in the nineteenth century, mushroomed in the
twentieth, greatly enhancing the role of provinces; and (iii) postwar Quebec
nationalism helped to force a process of decentralization, which several other
provinces began to advocate, and from which they benefited.

The result is that Canada as a multinational state has powerful and so-
phisticated governments in Ottawa as well as in the provinces, engaged in
nation-building and province-building. This creates both interdependence and
competition resulting in elaborate forms of intergovernmental coordination and
at times bitter intergovernmental conflict among various jurisdictions (fed-
eral, provincial/territorial, and Aboriginal).

In addition, Canada is a multinational state. The polity’s historical de-
velopment has involved three distinct people (or nations): Anglophone,
francophone, and Aboriginal.26  Many of Canada’s defining moments in its
political history have centred on attempts to renegotiate the terms of the fed-
eration among anglophone, francophone, and Aboriginal peoples. Canada’s
French-speaking population, composed of just under one-quarter of the Cana-
dian population, is largely located in the province of Quebec, although
significant francophone populations exist outside the province’s borders, chiefly
in Ontario and New Brunswick. Quebec is home to a vigorous nationalist move-
ment which has sponsored two referendums in the province on sovereignty.
the 1995 referendum brought the country to the verge of collapse. Canada’s
English-speaking population, totalling more than three-quarters of the popula-
tion, is chiefly located outside Quebec, although a substantial English-language
minority community remains within Quebec. Aboriginal peoples are descended
from the nations and peoples who were living in North America when settlers
from Europe (and elsewhere) arrived more than 400 years ago. The total
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population of Aboriginal people in Canada is estimated to be between 720,000
and 1,000,000 people.27  In the last several decades, the expression of Aborigi-
nal people’s right of self-determination has formed an important part of
Canadian political discourse.

Germany

Germany’s “interlocking federalism” is the polar opposite of the classical fed-
eralism or the federalism of watertight compartments which we observed in
the Belgium case. It features:

• a distribution of powers giving the central government responsibility
for the formation and passage of legislation in most fields and the Länder
or states responsibility for nearly all aspects of legislative implementation;

• a highly integrated system of taxation;
• a sophisticated mechanism of fiscal equalization, both horizontally and

vertically;
• a federal upper house (the Bundesrat), composed of Länder government

representatives, with the power to veto federal legislation affecting the
states; and

• a linguistically homogeneous society.

Established on the ruins of the Third Reich in 1949, West Germany be-
came the Federal Republic of Germany with 11 Länder. Reunification in 1990
extended the borders of the Federal Republic eastward, added five new Länder
for a total of 16, and expanded the population to more than 80 million people.

The German federal system is marked by intense, continuous
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in many of the programs of the German federation. The fiscal and economic
weakness of the five new Länder of the former East Germany has put a serious
strain on this principle, and has encouraged some of the stronger subnational
jurisdictions to assert their need for greater autonomy and their belief in greater
self-reliance.

There are two other levels of government acting in the social policy
field which are worth mentioning. Although the responsibility of the Länder
governments, the municipalities play an important, if not powerful, role in this
sphere. Also, the European Community has assumed an increasingly signifi-
cant place in the social-policy life of member states.

United States

The United States is the first, and most enduring, modern federation in the
world. Originally comprised of 13 states, the United States has evolved into a
federation of 50 states plus two federacies, three associated states, three local
home-rule territories, three unincorporated territories, and over 130 Native
American domestically dependent nations. It has a population of just over 280
million.

The United States is a diverse society, with large Black and Hispanic
minorities. In addition, there is significant regional variation in political cul-
ture across the federation, with state and local governments playing important
roles in the life of the country.

The American federal institutions are based on the principle of separa-
tion of powers between the executive and legislative branches. The institutions
of the presidency and Congress provide for a complex web of checks and bal-
ances. Congress includes a Senate in which the states are equally represented
with members elected directly (since 1912).

The fundamental structure of American federalism is the product of the
US Constitution, enacted in 1789. In its original conception, the United States
was a strong example of classical federalism. The Constitution grants the gov-
ernment a series of enumerated governing functions, but given the strong distrust
of central authority in American political culture, the states have substantial
governing rights as well. In particular, the tenth amendment to the Constitu-
tion, known as the Reserve Clause, holds that all powers not specifically
delegated to the national government are reserved to the states.

In the twentieth century, however, a series of constitutional interpreta-
tions has resulted in an increase in the relative power of the national government.
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The exercise of this power has directly affected the development of disability
policy, including civil rights protections. In particular, the fourteenth amend-
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the federalism dimension is the degree to which the institutions and processes
of federalism are more or less salient in the general political life of the country
as compared to other institutions and processes, such as the party system, the
legislative system, the political versus the judicial process, the specific consti-
tutional foundations, and so forth. We contend that federalism is less salient in
Australia, Germany, and the United States, and, relatively speaking, more sali-
ent in Belgium and Canada. We justify this contention below.

The classification criterion we have selected for the disability dimen-
sion is the degree of policy comprehensiveness, that is to say, the degree to
which a coherent and coordinated range of services and supports addressing
the needs of persons with disabilities is established in the given country. As-
sessing this is not a simple task, given the complexity of the policy environment
in the five federations and the different ways in which the policies are embed-
ded in the social and cultural life of the given countries. Nevertheless, it is our
opinion, based on the country chapters contained in this volume, that Belgium,
Germany, and the United States have developed a more comprehensive array
of policies and programs to respond to disability than have Canada and Aus-
tralia. Belgium, Germany, and the United States each works in its own distinctive
way, but our sense is that, in aggregate, they have moved further down the
policy track than either of the other two.

That this must be a tentative judgement, rather than a categorical con-
clusion, is evident from the following observation. While the articulation of
legislation, policy, and programs specifically directed at disability is more ad-
vanced in the United States than in Canada, a disabled person — faced with
the abstract choice of whether, as a person with a disability he or she would
rather live in the United States or in Canada — might, in fact, rationally choose
Canada. This is only paradoxical on its face, because persons with a disability
have needs that extend beyond their disability, and such a person might quite
reasonably prefer to inhabit a country with a more fully developed range of
social supports which provide broader protection to the individual in the vari-
ous circumstances in life that he or she might confront. A disabled American
without health care might look with envy at a disabled Canadian with public
health care and personal supports, even though the response to disability in
Canada is probably thinner than it is in the United States.

Let us turn now to a more detailed review of what emerges from the five
country studies.
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The Development of Disability Policy

Our comparison reveals that the development of disability policy is influenced
by both the diverse political cultures and institutional complexities in each of
the federations. In each federation, however, the disability policy domain has
also been shaped by negative and patronizing stereotypes, as well as the stigma
associated with what it means to have a disability, that is, to be “not quite”
human.28  Although international organizations, such as the UN, as well as per-
sons with disabilities, have challenged these stigmatizing attitudes, the impact
of stigma on the development of disability policy has been pronounced and
difficult to overcome.

In Australia, Canada, and the United States, the development of the dis-
ability policy domain can be clearly traced back to the history of negative
attitudes — fear, pity, stigma — attached to persons with disabilities. As both
Stephen Percy and Sherri Torjman suggest respectively, in the United States
and Canada most of the policies and programs in place to support the particu-
lar needs of persons with disabilities were established in an incremental fashion.
Often these policies were simply add-ons to programs that did not have issues
of disability as a central focus when they were conceived. The assumption was
that persons with disabilities would not be part of the mainstream of society,
nor the mainstream of institutions. Consequently, the structures established,
the education system and the labour force, for instance, were not designed to
be inclusive of those with disabilities.

Since the 1970s, however, persons with disabilities have been demand-
ing their rightful place in the mainstream of society. Canada, in 1982, included
disability as a protected ground in its Charter of Rights and Freedoms. Ger-
many and South Africa have also added disability as a constitutionally protected
ground: Germany in 1994 and South Africa in 1996.

In each of these three countries, the emergence of disability rights move-
ments has pushed their respective governments to respond to the demands of
persons with disabilities by broadening our understanding of what constitutes
disability policy. Our comparison confirms that overcoming the historical im-
pediments of the policy domain, especially by accommodating the demands of
persons with disabilities, has been difficult and the response by governments
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The disability policy domain has developed somewhat differently in
Belgium and Germany. This is explained, in part, because disability policy is
an assumed component of a mature welfare state.

Like Belgium, Germany’s political culture has more directly influenced
the development of disability policy. The German system of interlocking fed-
eralism, its embedded commitment to a social federal state, and the concept of
uniformity of living conditions (or social equity) has directly affected the de-
velopment of disability policy. As Ursula Muench notes, the commitment to a
social federal state is the foundation upon which a sophisticated and compre-
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Among the federations studied, Belgium is the only country that applies
a single, broad, and uniform definition of disability. This definition, in turn,
serves as the foundation for the development and implementation of disability
policy. It is important to note that, while Belgium applies a uniform disability
definition across each of the three orders of the federation, this uniformity
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Para-governmental, quasi-autonomous funds have been a key policy in-
strument for the delivery of services to disabled persons, as they have been in
Germany. The 1960s, under the unitary Belgian system, saw the most impor-
tant developments in the field: the creation in 1963 of a national rehabilitation
fund for persons with disabilities; the creation in 1967 of a fund responsible
for the medical, residential, and pedagogical care of persons with disabilities;
the passage in 1969 of a comprehensive Income-Support Act for disabled per-
sons. The rehabilitation fund was financed by an extra premium on certain
kinds of insurance policies; since the insurance business was in a period of
expansion at that time, the resulting increases in revenues permitted the ex-
pansion of services to the disabled. The federated entities have continued to
use the fund model as the policy instrument in acquitting their responsibilities
in this field; each has established a para-governmental fund responsible for the
implementation of most of its disability policies.

With federal devolution, starting in the 1980s, the policy picture has
become very complex. The federal government, which retains responsibility
for social security, continues to provide income-replacement and integration
allowances for the disabled. In addition, aspects of its responsibilities in other
social security programs, in employment policies, in the taxation and justice
systems, in transportation and in public utilities regulation address the needs
of disabled citizens. The communities have the broadest mandate, given that
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under public law, subject to government supervision, but which manage their
affairs themselves. Employer/employee boards are responsible for management.
These are large-scale insurance funds in which the benefits are linked to the
contributions made. Their mandates differ, focusing, for example, on workers’
compensation, on pension insurance and on rehabilitation, but each has a
responsibility for a dimension of the disability landscape. As major invest-
ment vehicles, their regulation and location matter greatly to regional economic
development in Germany. The charitable organizations, composed of volun-
teers as well as professional staff, play a significant role in the field of disability,
generally filling in the gaps left by public policy. There are five leading asso-
ciations of private welfare work, three of which have a religious orientation.
Self-help groups have become increasingly important in recent years, partly
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In the United States, as in Australia and Canada, disability supports and
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In recent years, the Canadian federation has further decentralized — the
provinces have assumed greater flexibility and control over health,
postsecondary education, social assistance, and labour market training. Each
of these policy areas directly affects the lives of Canadians with disabilities.
The Canadian disability movement has raised public concerns about further
decentralization because it views this move as a threat to national standards.
As Torjman notes, since the enactment of the Charter of Rights and Freedoms
(1982), disability policy has been viewed through a so-called “citizenship lens,”
not simply from the perspective of a particular policy area, such as health or
education. Thus, at a symbolic level the federal government’s role, at least
outside Quebec, is seen as central in all disability policy discussions. In many
respects, the federal government is viewed as a leader in protecting the citi-
zenship rights of Canadians with disabilities.

At the same time, however, the federal government has sought to ap-
pease provincial concerns in the area of social policy by adopting a more
decentralized, yet collaborative approach known as the Social Union Frame-
work Agreement (1999). As Torjman notes, while we do not yet know the full
impact of the Social Union Agreement, this new collaborative approach could
positively benefit disability-related policy areas, such as attendant care. In
addition, it could establish some principles aimed at national coordination in
these areas. There is evidence of other collaborative measures in the area of
disability policy, at least in principles and vision. In terms of concrete policy
changes, however, very little progress can be measured. This has left the many
persons with disabilities uneasy and fearful of potential changes.

Torjman focuses on three policy and program areas affecting Canadians
with disabilities: personal supports which “enable persons with disabilities to
live independently in the community”; employment programs comprised of
vocational rehabilitation and training supports; and finally, income programs
which provide financial assistance to workers on both a permanent and tempo-
rary basis. Other important policy areas include: human rights, transportation,
and communication. This basket of programs is summarized in Table 3.

It is important to note that, while under stress, the Canadian system of
universal health care has had a significant and positive effect on the lives of
persons with disabilities. In many ways, access to health care has created a
system of quasi-national standards. These standards, however, are quite unlike
the standards created through the Americans with Disabilities Act (1990). Un-
like the ADA, which established a set of enforceable national standards, the
Canada Health Act (1984) has five, broadly conceived criteria affirming the
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efforts by governments to rationalize roles and responsibilities in the disabili-
ties policy and services area; and more emphasis on the part of governments at
all levels to reduce their role in direct service provision and to become funders
and/or purchasers rather than providers, of services, in line with government-
wide microeconomic reforms and national competition policy.

The key Australian intergovernmental institutions — the Special Pre-
miers’ Conferences and the Council of Australian Governments — played a
pivotal role in securing agreement between the Commonwealth and states/
territories on a major national reform agenda for Disability Policy and Services
Delivery. In 1991, leaders and representatives agreed to proceed with ration-
alization of roles and responsibilities of disability services; they signed the
Commonwealth/State Disability Agreement which was the first national frame-
work for disability services. It allocated responsibility to the Commonwealth
for employment services and to the states for accommodation and support ser-
vices. The Commonwealth Disability Services Act was passed, providing for
Commonwealth funding to the states to cover services transfer and growth of
services costs, and laying out the division of responsibilities. Complementary
state legislation followed.

These reforms occurred while Australian governments were in the midst
of vigorous efforts to reduce government spending and enhance Australia’s
international competitiveness, leading many to view with a degree of scepti-
cism the alleged success of the current reform agenda in disability. Those with
severe or multiple disabilities have often been moved out into the community
without sufficient resourcing or provision of appropriate supports; with the
result that, for women carers in particular, quality of life has deteriorated. Those
with similar disabilities may be treated very differently under state and Com-
monwealth compensation schemes and those marginalized by structural changes
such as labour market changes limiting employment opportunities, may be pres-
sured to bear individual responsibility for their misfortunes.

Australia, then, burdened with a system of disability policy and pro-
grams which has been historically fragmented, has made real efforts in the last
decade to create an integrated national approach to disability, using the central
instruments of Australian executive federalism. Unfortunately, as Hancock
notes, this thrust has occurred in the midst of neo-liberal restraint exercises
and efforts to cut back on the roles and responsibilities of Australian govern-
ments, limiting, in the opinion of many, the practical effects of this laudable
reform effort.
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Role of Disability Organizations/Movement

Our comparison reveals that disability organizations play an important role in
each of the five federations. The purpose and scope of these organizations,
however, can be divided into two groups. First, in Australia, Canada, and the
United States, “rights frameworks” have spawned a network of disability or-
ganizations considered to be a part of the disability rights movement. These
organizations form a society-based political movement, and since the 1970s
have pushed forward the disability domain by attempting to influence the di-
rection of policies and programs. In Belgium and Germany, however, disability
organizations do not appear to be politically salient, that is, associations that
form an organized movement vis-à-vis the state. This is explained, in part,
because the “social federal state” model coupled with the development of a
mature welfare state has truncated the growth of disability rights organizations
which focus on advancing individual civil and political rights. Instead, self-
help and service organizations have prominence in the federations whose role
is largely defined by assisting individuals navigate the complexity of services
and supports.

In Canada, the federal government has played a central role in support-
ing the development of the Canadian disability rights movement. Since the
late-1970s, the federal government has provided core funding to a broad spec-
trum of disability organizations. These organizations have, in turn, attempted
to influence the direction of disability policy at the federal level. The move-
ment has had some success in influencing the “ideas” associated with disability
policy development. In particular, governments have adopted new policy frame-
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Torjman notes that in the contemporary period, the Canadian disability
community is focused on the impact of new intergovernmental regimes on
disability programs and policies. The movement continues to advocate for a
strong federal presence in the disability policy domain to ensure national stan-
dards. Canadians with disabilities are, as Torjman observes, “fearful that the
federal government will abandon its leadership role in the name of constitu-
tional conciliation and will be less prepared to take action that protects citizens’
rights or introduce programs that will provide direct assistance to any given
population.”

Similar to Canada, Americans with disabilities view the federal govern-
ment as providing an important leadership role in advancing and protecting
individual rights. Thus, the US disability rights movement, while fragmented,
is a significant national political force. Although a series of federal statutes
paved the way for the legal precedents found in the ADA, it was the disability
rights movement that created the political force necessary to ensure its pas-
sage. A broad coalition of disability organizations, as well as the labour and
women’s movement were important actors in pressuring Congress and the White
House for its passage.

At the national, state, and local levels, the movement is recognized
politically. It plays an important role in monitoring and enforcing the imple-
mentation of the ADA. Moreover, the legal wing of the disability movement is
an active participant in presenting the US Supreme Court with briefs on im-
portant, precedent-setting cases. As more and more cases are litigated
concerning disability issues in employment, transportation, and public accom-
modation, this is becoming a central function of the American disability rights
movement.

The picture in Germany is very different from that which prevails in
North America. In North America, one has the sense of the disability commu-
nity confronting the state — federal, state, and municipal governments — in
an effort to have their needs addressed. In Germany, the state is the regulator
and ultimate back stop, but the bulk of the management and administration of
the system of support is done by intermediary institutions: large-scale insur-
ance funds, charitable organizations, and to some extent self-help groups. Thus,
disability groups seem, to a greater extent than in Canada and the United States,
to be part of the system rather than a force outside the system applying pres-
sure on it. In addition, the link between self-help groups and political parties
appears to be much closer than is the case in North America.
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9Sandra Carpenter, “Disability: Towards the Transparent,” FUSE, 14, 3
(1991):25.

10Evelyn Kallen, Label Me Human: Minority Rights of Stigmatized Canadians
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21For a more detailed discussion of DISTAT, see United Nations Disability
Statistics Data Base, 1975-1986: Technical Manual, Statistical Papers, Series Y, No.
3. (New York: United Nations Publication, 1990).

22See United Nations Disability Statistics Compendium, Statistics on Special
Population Groups. Statistical Papers, Series Y, No. 4 (New York: United Nations
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pean Series No. 29. (Copenhagen: World Health Organization, 1998), pp. 341-42.



2
AUSTRALIAN INTERGOVERNMENTAL
RELATIONS AND DISABILITY POLICY

Linda Hancock

In Australian disability policy, the 1980s and 1990s saw a raft of reforms aimed
at a national approach. This focused on better coordination between tiers of
government dealing with disability, along with better coordination between
various government departments at Commonwealth, state, and local government
levels and the non-governmental sector. Disability is variously defined, but gen-
erally refers to a range of physical, intellectual or social conditions, that may
be encompassed by World Health Organization (WHO) definitions of disabil-
ity, impairment or handicap.1  In terms of policy provisions and service needs,
this includes a diverse range of people, including the infirm aged, those inca-
pacitated for work because of injury or illness, and those unable to work or in
need of services, due to various forms of incapacity. Reforms during the 1990s
brought a more coordinated approach to disability services and active labour
market policies for those previously deemed incapacitated for work; along with
supports for independent living for the infirm aged and disabled, and their carers.

In intergovernmental terms disability policy is a complex and challeng-
ing area. By its very nature, it is intersectoral, involving all levels of government,
both for-profit and not-for-profit non-governmental sectors; making demands
on a range of program areas: in particular, income security, housing, health,
community services, workers’ compensation, aged care, child care, transport,
and labour market programs.

Recent reforms to disability policy occurred in a broader policy context
of deinstitutionalization and community integration of aged care and the care
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of those with mental illnesses and intellectual and physical disabilities. Over
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block-grant model with total devolution to the states (favoured by the states)
and a functional split with shared responsibilities, Australian governments opted
for the latter.6  The 1991 Commonwealth-State Disability Agreement (CSDA)
was a watershed in intergovernmental relations on disability. It made the Com-
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local government, is set up under state constitutions and laws but has no for-
mal recognition in the Australian Constitution.7  Described by Emy and Hughes
as “a perennial source of tension and debate in Australian politics,” federation,
they say, was a “pragmatic compromise between the need to cede just enough
power to the centre to create a viable Commonwealth government, while leav-
ing the States with sufficient responsibilities for them to agree to join the new
union.”8  The founders of Australian federalism intended it would preserve a
regional form of government in which states are free to pursue their own poli-
cies and the Commonwealth acts “where national interest requires national
uniformity.”9 Commenting on Australian federalism, Galligan argues that rather
than separate and distinct governments with separate jurisdictions and policy
responsibilities, the “basic principle of design is concurrency, with the Com-
monwealth and the States having, for the most part, shared roles and
responsibilities in major policy and fiscal areas,” with overlap and duplication
“grounded in the underlying Constitutional system.”10  “By world standards,
Australian federalism exhibits a very high degree of concurrence.”11



Australian Intergovernmental Relations and Disability Policy 51

mechanisms for pooling governments’ law-making or executive authority to
deal with these shared functions. Practical exigencies in fulfilling constitu-
tionally sanctioned functions bring governments together, but at the same time
the Constitution sets them apart as distinct political entities. This is one reason
for the rich complexity of administrative and political machinery of intergovern-
mental relations.”13

Financial: Commonwealth Transfers to the States

Of the five provisions in the Constitution that were set up at the time of federa-
tion to deal with the consequences for states of uniform Commonwealth duties,
only one, section 96, is still operative and all Commonwealth/state transfers
are made under section 96. This section permits the Commonwealth to give
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further reducing aggregate SPPs as part of the reform agenda outlined under
the 1999 Intergovernmental Agreement on the Reform of Commonwealth-State
Financial Relations.

INSTITUTIONAL ARRANGEMENTS: NEW FEDERALISM
AND THE COUNCIL OF AUSTRALIAN GOVERNMENTS
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and have the capacity to authorize exemptions from the Trade Practices Act.35

These committed the governments to implement significant reforms, aimed at
breaking down barriers to competition within and between public and private
sectors, starting with electricity, gas, and road transport.

COAG has dealt with a wide range of issues including microeconomic
reforms, social policy, environmental issues, intergovernmental administrative
issues, and regulatory reform issues. Its effectiveness in implementing inter-
governmental reform on an unprecedented scale is attributed to the commitment
of Labor prime ministers (Hawke and Keating) and senior ministers within
these governments, to the reform agenda and the strategic placement of COAG’s
Secretariat within the Office of Prime Minister and Cabinet.36

Painter points out that although the Commonwealth could go some way
on economic reform, constitutional limits mean that states control large sec-
tions of essential industry and infrastructure (such as housing, services,
transport, and energy) and are thus an integral partner in implementing na-
tional reforms. States often “possess both the jurisdictional competence and
the administrative capabilities” to implement national agendas.37  From a states’
perspective, COAG is seen as a potential “circuit breaker” on Commonwealth
centralization of government processes and an ongoing forum separate from
traditional Premiers’ Conferences. However, the Commonwealth was often seen
as setting the agenda: given “its dominant fiscal position and its advantage in
occupying the high ground of ‘the national interest.”’38

COAG’s success might be perceived as uneven, emphasizing
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Post 1996: The National Commission of Audit

Given its centrality to the national reform of intergovernmental relations un-
der the Howard government, elected in 1996, the National Commission of Audit
merits brief examination. The report of the Commission expressed its con-
cerns about the involvement of multiple levels of government, calling for a
critical review of these arrangements.40  The report was critical of government
management and reinforced the need for greater productivity, accountability,
efficiency, and “value for money.” This coincided with the Howard govern-
ment’s commitment to small government and neo-liberal governance, realized
in its downsizing of the Commonwealth Public Service from 350,400 to 244,200
people between 1996 and 1999 (a negative growth of –30.3 percent compared
to cuts of –7.9 percent under Labor’s last four years of government from 1992
to 1996).41  The National Commission of Audit acknowledged that it may be
impractical to cede responsibility entirely to one level of government. It ar-
gued that in such cases the Commonwealth could be required to set and monitor
national standards with the states delivering the program services in line with
these required standards. The Commission observed, however, that even with
clear purchaser-provider delineation, it would be difficult to avoid pressures
for state involvement in standard-setting or requests for additional funding and
it would also be difficult to avoid Commonwealth involvement in program
delivery as a way of verifying costs. The Commission concluded that there is
no easy solution to this problem, but argued that where practicable, it is best to
avoid multiple levels of government involvement. It therefore pressed for a
review of all programs involving multiple levels of government.

The Commission identified cost-shifting as a major problem and argued
that the allocation of related programs over different levels of government is a
design defect that facilitates cost-shifting and even promotes incentives to en-
gage in such practices. Accordingly, it put forth some program design principles
to reduce cost-shifting.42 It also laid down principles to apply to Commonwealth-
state funding arrangements:

• for programs entirely the responsibility of the states, funding should be
in the form of GPPs, allowing the states allocative discretion between
specific programs;
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• where Specific Purpose Payments are considered necessary, the Com-
monwealth should focus on specifying policy objectives and establishing
improved accountability frameworks and give the states greater free-
dom in deciding program delivery. This would facilitate a reduction in
the number of SPPs by grouping together or “broadbanding” SPPs which
are directed at broad outcomes for particular groups. This would reduce
administrative duplication, overlap, and inefficiency.

The National Commission of Audit was thus sympathetic to states’ claims about
the costs of duplication and the desirability of clear allocation of responsibili-
ties; opting for an arm’s-length role for the Commonwealth of setting national
frameworks rather than delivering services itself. It took the strong view that
the Commonwealth should not be involved in service delivery and thus set the
scene for the radical outsourcing of government services.

As shown below, considerable effort to refine intergovernmental rela-
tions on disability policy has followed from the 1990s onwards.

DISABILITY: A COUNTRY PROFILE

Australians with a disability constitute a significant proportion of the Austral-
ian population and are a diverse group with regard to disability and need for,
and use of, services.44  Disability groupings (categorized on the basis of under-
lying impairment, disabling condition or cause, drawing on WHO
categorizations) are used in Australia to differentiate activity restrictions and
needs; with the main categories being: psychiatric, intellectual and other men-
tal, sensory and physical.45  Physical disabilities dominate, comprising 14.4
percent of all Australians; followed by sensory disabilities (2.1 percent), disa-
bling conditions affecting intellectual abilities (1.4 percent), and psychiatric
disabilities (1.4 percent).46

In 1998, 3,610,300 people (out of a national population of approximately
18.6 million) reported a disability; with 53.8 percent male and 46.2 percent
female and 66 percent aged less than 65.47  At this general level, more than half
reported they did not need assistance, many were in the labour force and most
of those needing assistance received it from their families. Rates of profound
and severe activity restriction were lowest for those aged 15 to 34 and increased
from 35 onwards, with higher rates of profound restriction for those over 70.

Between 1993 and 1998, the proportion of the total population report-
ing profound or severe core activity restriction had increased from 2.1 to 3.4
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percent. Although this may partially reflect increased identification of people
with disability, other explanations focus on population growth, the aging of
the population, more people with disabilities (e.g., disabilities acquired through
accidents) the shift toward community-based services rather than institutional
care for older people and young people with a disability, pressure from early
discharge in the acute care (hospital) sector and some changes in definitions
used by the Australian Bureau of Statistics.48  Rates of disability among indig-
enous Aboriginal and Torres Strait Islander peoples are higher (about double)
those for the population generally and these groups have lower life expectancy
than other Australians. However, rates of severe or profound disability are lower
than expected for people from non-English-speaking backgrounds — especially
the more recently arrived. This factor is related to immigration screening.49

Over the last two decades, the labour force participation of people reporting
a disability has improved, although it remains lower than for the non-disabled
population.50  Women with disabilities earn less than their male counterparts, are
less likely to be employed and have less access to labour market programs.51

The consideration of disability takes place within the context of popula-
tion change, changes in aged care residential policy, increasing size of the
potential target group, the aging of the target group, and the increasing number
of Australians with disabilities living in community settings.52  With aged care,
these concerns are magnified in light of population projections of absolute and
relative growth of those aged over 65, from 10.5 percent of the population in
1991 to 22 percent in 2041. Various surveys over time put the age standardized
prevalence rate of “profound or severe” disability (used to establish depen-
dency among the elderly) at 17 to 18 percent averaged over the 65 plus age
groups. However, inferences that those over 65 represent a drain on the public
purse require closer scrutiny. The more crucial variable is the proportion aged
80 or over, who are at greater risk of more costly illness and infirmity. The
number of Australians aged over 80 will more than double in the decade from
1986 to 2006; with their proportion of the population increasing from 2 to 4
percent.53  The other salient point is that gender combined with age, is an
important determinant of the likely need and use of formal and informal care.
Older women are more likely to enter residential care than older men — a
probability of 0.76 for women and 0.48 for men aged over 80.54  This reflects
the fact that older men are more likely than women to have a spouse who will
care for them at home. At the same time, increased participation of women in
the workforce has diminished the family’s capacity to provide high levels of
unpaid care. Family fragmentation, geographic separation, and increasing
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female participation in paid work contribute to this diminished capacity and to
increased demands on government for provision of support services.

Carer-focused policy is becoming more prominent as the contribution of
the unpaid caring of family and community is realized. The 1998 Australian Bu-
reau of Statistics survey of Disability, Agency and Carers recorded 435,527 people
were primary carers for a person with disabilities, requiring assistance on a con-
tinuing basis. The majority were women (71 percent) and about one in five was
aged over 65. Just over half those cared for were over 65 — indicating that disabil-
ity and caring needs are not just concentrated among the aged.55

In terms of income support for people with disabilities, concerns about
increasing numbers receiving Invalid Pensions led to its replacement by the
Disability Support Pension in 1991, which supported 577,000 Australians in
June 1999 (about 15 percent of the 3.7 million people reporting a disability).
Rather than 85 percent permanent incapacity for work requirement for the
Invalid Pension, the Disability Support Pension requires a minimum 20-percent
impairment and an inability to work for at least 30 hours a week at full wages
for at least the next two years. This is referred to as the “continuing ability to
work” test. This means that significant numbers who fulfil the impairment cri-
teria do not receive the pension as they have a significant capacity for work.
However, the steady increase in pension recipients post-1991 indicates the role
of broader factors: in particular, the impact of structural changes to the labour
market marginalizing unskilled, semi-skilled, and older workers. At the same
time, the increased employment participation of women has decreased the fami-
ly’s capacity to provide unpaid care. Even given an aging population, many
see labour market factors as the main driver of the increasing proportion of
people on income support due to disability. Prominent among new claimants
for Disability Support Pensions are males aged 55 to 64, with musculo-skeletal
impairments resulting from prolonged years of manual labour. At the point of
writing, compared with unemployment benefits, Disability Support Pension
payments give higher remuneration (as they are indexed to average weekly
earnings rather than the consumer price index), they are subject to an income
rather than the stricter asset test, they are subject to a taper to the assets test
(rather than a straight cut-off), benefit from a Pensioner Concession Card, are
not deemed to be taxable income (other income support payments are taxable),
and avoid the activity or work tests applied to the unemployment New Start
Allowance.

The Commonwealth Welfare Review expressed concern about rising ex-
penditure on disability-related income security.56  Although evincing agreement
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policy debates that the focus on serving the increasing numbers of aged will
further marginalize younger people with disabilities. However, it should be
noted that given well-documented unmet need for services, these figures are
indicative of services and service recipients rather than reflecting needs of the
wider population of those with disabilities.6262easiers177that%ds ofw
es.
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TABLE 5
Commonwealth Funding for Disability at State and Commonwealth Levels

A. Specific Purpose Grants to States/Territories 1998–99
Health
• HACC* (Home and Community Care) $147,529
• Aged Care Assessment $ 27,787
Social Security and Welfare
• HACC* (Home and Community Care) $349,407
• Disability services $338,064

(financed under the Commonwealth Disability Program)
• Supported Accommodation Assistance $128,958

B. Disability Program
(Commonwealth Department of Health and Family Services1 )
Comprises:
• Employment Assistance $367,085

(an exclusive Commonwealth responsibility)
• Transfer Payments under CSDA $338,504

(Commonwealth-State Disability Agreement )
• Access and Participation $ 18,161
• Hearing services $100,835

Total $824,585

Notes: *HACC funding is used to fund home help, personal care, delivered meals, centre
meals, home nursing, paramedical, centre day care, home maintenance/modification,
home respite care and carer support.
1The Disability Program Division of the Commonwealth Department of Health and
Family Services (Canberra) promotes participation and choice in work and commu-
nity life for people with disabilities. It administers funds to the states/territories
under the Commonwealth-State Disability Agreement, to assist in promotion of
accommodation and other support services; it provides funding to organizations
under the Disability Services Act 1986 to provide employment support, advocacy,
and related services; and funding for research and development programs. It
includes the Office of Disability, which advises the minister on objectives, priorities
and strategic directions of the National Disability System including national
directions, Commonwealth-state relations (including the Commonwealth-State
Disability Agreement); forward planning and gaps in service provision and the
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TABLE 6
Significant Events in National Australian Disability Policy

1985 New Directions report of the Handicapped Persons Review. Home and Commu-
nity Care Program; establishment of the Office of Disability.

1986 Commonwealth Disability Services Act 1986 (came into effect June 1987). This
Act set out seven Principles and 14 objectives which form the basis of current
disability policy.

1988 Commonwealth Department of Community Services and Health published
service type descriptions for each of the nine classes of eligible services approved
under the Act (including supported employment and competitive employment
training and placement services).

Social Security Review Issues Paper No. 5, Towards Enabling Policies: Income
Support for People with Disabilities.

Minister for Social Security, Brian Howe established the Disability Task Force –
an interdepartmental committee (role expanded in 1992).

1991 Commonwealth-State Disability Agreement (CSDA): funding and administra-
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TABLE 6
(continued)

1998–99 Commonwealth-State Disability Agreement extended to June 2002. In addition
to outlining respective roles and responsibilities, the agreement provides a
national framework to underpin provision of specialist disability services,
acknowledges unmet needs for specialist disability services, specifies the criteria
for allocating new funds for population growth and unmet demand based on
population data adjusted for age, sex, severity of disability, and Aboriginality.60

1999 (July) Carer Allowance combines Child Disability Allowance and Domiciliary
Nursing Care Benefit (means-tested supplements for people with significant
caring responsibilities).

2000 Report of the Disability Industry Reference Group; Report of the Common-
wealth Welfare Review.

Funding and Administration

Services for people with disabilities are funded by the following means.
(i) Grants from the Commonwealth. Current Commonwealth-state expenditure
on disability includes SPPs to states/territories. This includes the HACC
program (with 60/40 Commonwealth/state funding) and payment for aged care
assessment. (ii) Expenditures by the Commonwealth via the Department of
Health and Family Services, under the Disability Program. These include ex-
penditures on employment assistance (an exclusive Commonwealth
responsibility), transfer payments under the CSDA;61  access and participation
programs and hearing services.62

In addition, other Commonwealth expenditure of a significant nature
includes payments of income support in the form of Disability Support Pen-
sions and other payments. (iv) Commonwealth government Specific Purpose
Payments direct to local government authorities. (In 1998-99 approximately
$150,000 was paid by the Commonwealth to provide services for people with
disabilities.63  (v) Expenditures by state and territory governments; in particu-
lar, Injury Compensation Schemes, accommodation and other support, and
Home and Community Care services; and (vi) Expenditures by local govern-
ment and the non-governmental sector (as outlined in Table 1). Funding of
various services for people with a disability is complex and relies on a mixed
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TABLE 8
Shifts in Commonwealth and State/Territory Recurrent Expenditure on
Welfare Services for People with a Disability, 1992–93 to 1997–98
(Constant 1996–97 prices, $000s)

Recipients of Commonwealth Transfer Payments



70 Linda Hancock

or disability service provision; and states differ on spending patterns on dis-
ability and on the proportion of expenditure allocated to disability-related
services.

The CSDA
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• greater expertise and focus by governments;

• capacity for joint governmental approaches to policy, planning and funding;
and

• a movement to outcomes approaches.

A number of new problems have emerged since the first Agreement. These
include:

• gaps between employment and accommodation service systems;

• a lack of development of service types such as non-employment services and
advocacy;

• access inequities across jurisdictions; and

• less cooperation and strategic planning between governments, especially in
ways to meet the growing demand for support.

The main issues which commanded broad assent in community forums and sub-
missions following the Interim Report were:

• concern about the extent of unmet need for services and supports for people
with disabilities;
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various forms of government-funded activity necessary to support people with
disabilities and their primary carers without which neither of these groups would
be able to maintain a reasonable quality of life or have access to the opportuni-
ties and environments available to other Australians.”68

As outlined in the review, the broad aims of the CSDA were (i) to estab-
lish a framework for the rationalization of administration of disability services
by the Commonwealth and the states, and (ii) to develop national systems of
integrated services to ensure access for people with disabilities to appropriate
services which meet their individual needs.69  However, the review is critical
that the focus has been almost entirely on the former; with significant progress
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and a national approach with networked delivery through public, community
and private service arrangements, emphasizing “accountable, contestable and
cost-effective outcomes.” The review goes on to state that “the complexity of
this service area is probably unique. What other service area demands the same
capacity to work across a relatively large number of distinct program areas as
well as many provider organisations of different sizes and types?”71

The CSDA funded 6,174 services nationally in 1998: with 41 percent
accommodation support services, 22 percent community support services, 14
percent employment support services, 14 percent community access services,
and 8 percent respite services for carers of people with a disability.”72

Given the breadth of disability policy and service provision, the next
section focuses on three brief case studies: employment assistance, Workers’
Compensation, and Home and Community Care. The issues involved with a
Commonwealth funded and delivered program, an area of state jurisdiction,
and a joint Commonwealth-state funded program will be discussed.

Case Study 1: Employment Assistance Program for People with
Disabilities

Under Commonwealth-State Disability Agreements the Commonwealth is re-
sponsible for employment services for the disabled (and the states for all other
services including accommodation services). Special assistance to facilitate
the employment of people with a disability was the subject of recommendations of
the 1995 Baume report and an integral part of Labor’s Working Nation active la-
bour market policy (and before that, Commonwealth Disability Services).

However, from 1 May 1998, in line with National Competition Policy,
the Commonwealth government moved into a competitive market for the de-
livery of all government-funded employment services, including services for
those with a disability. The government’s Commonwealth Employment Ser-
vice (employing over 10,000 workers) was terminated and replaced by a new
corporatized body, Employment National, which was established to compete
with both commercial and not-for-profit non-government providers. All job-
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Case Study 2: Workers’ Compensation – A State Responsibility

Services for injuries in the workplace are a state responsibility, whereas Dis-
ability Support Pensions are a Commonwealth responsibility. On the face of it,
whether responsibility for looking after a disabled person is a state or a
Commonwealth matter should be straightforward; depending on whether or
not the injury was work-related. However, this overlooks problems in deter-
mining whether an injury is work related (as e.g., with slow onset of injury or
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It relies substantially on a partnership model of government funding
that in turn depends upon existing (women’s) informal support networks in
light of government’s deinstitutionalization of aged and disability care. HACC
funds are divided between the eight states and territories and then distributed
by over 2,000 provider organizations nationwide.

Government policy has been driven by the twin objectives of the social
benefits of maintaining people within the community and of cost-savings from
transferring care of people with disabilities, the frail, and the dependent aged
from long-term residential care to care within the community. Government has
attempted to limit growth in nursing home bed numbers and has promised in-
creased funding for community services; although unmet need for services for
those with disabilities and their carers and government cuts to social and com-
munity services are sensitive issues.83

Some of the problems and policy challenges raised by the focus on HACC
are outlined below and include shortfalls in appropriate levels of funding; the
impact of tighter targeting, but increasing levels of unmet need; access to ser-
vices; the impact of contracting-out and carers’ issues.

Short Falls in Appropriate Levels of Funding

In Australia, the HACC program has not delivered the promised growth, due to
lack of appropriate funding; although the 1998 agreement provided some recog-
nition of population and wage-cost growth. At the start of the program, annual
growth of 20 percent was promised, a rate that has not been met for the last ten
years. The states have not met the matching requirements and the Common-
wealth has continued to reduce its allocation.84  The Commonwealth is
committed to retaining a growth rate of 6 percent per annum in HACC fund-
ing, but this is partially funded by increased user fees and is well below the
promised annual growth rate.85  There is also the argument that funding for
special new programs (such as the Staying at Home Package) has been at the
expense of additional growth funds for HACC. However, there has been un-
even regional and local distribution of funding; problems as a result of funding
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were in critical need of accommodation, accommodation support or respite
services; 7,700 people with a severe and profound disability had a carer over
the age of 65; and 7,000 carers of people with severe and profound disabilities
said that they were unable to access respite care.95  Significant under-use char-
acterizes people with disabilities from non-English-speaking backgrounds and
their carers; and further work is necessary into the needs of Aboriginal and
Torres Strait Islanders with disabilities.

In terms of drawing out the broader implications of increased targeting,
HACC both illustrates the move toward greater strategic control at the centre,
and the complications and potential hazards of service rationalization. Clearly,
increasing targeting is leading to bigger holes in the social safety net; with
those clearly in need missing out on services, resulting in greater pressure on
the community sector.

Access to Services

The main official criterion for access to both institutional and community ser-
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where the Kennett government mandated that 50 percent or more of services
were to be contracted-out by June 1997 under local government Compulsory
Competitive Tendering reforms).

Contracting-out raises issues of variations in standards, commitments,
and quality of care, as state government funding flows to local government
which then outsources service provision. Contractualism also shifts the goal
posts in relation to consumer complaints and quality of service issues, with the
erosion of the once essential building blocks of service quality (integration,
cooperation, support, and a philosophy of public service and communal benefit).
Contractual agreements rely on pre-specified outcome measures and perfor-
mance appraisals, which frequently favour easily measured quantitative
dimensions. Clear specification of outcome measures in the aged and disabil-
ity care areas is difficult, given the varied client mix, the range of chronic and
acute conditions, and varied formal and informal sector services.

At a general level, privatization and contracting-out have significantly
shifted the nature of government community care programs and practices from
public provision to market management under contractualism with declining
budget allocations.96  While competition may bring value for money, flexibil-
ity and choice, this may be at the expense of quality service outcomes and
respect for rights and entitlements (such as access and equity considerations),
service reliability, standardized quality and geographical availability, of home
and community care.97

Findings from the Compulsory Competitive Tendering (CCT) Research
Project on mainly women carers and service users of local government aged
and disability services in the State of Victoria, found that contracts were won
at the expense of workers’ wages and conditions; there were minimal public
consultations regarding the introduction of CCT; and some councils referred
clients to private (fee-paying) services which they say they cannot afford.
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community-based services. The state’s dependence on families and in particu-
lar, on women as carers, is increased with the impact of changes to state-based
provision of health care, such as hospital early discharge policies and “hospi-
tal in the home” in the acute-care sector and the shift from residential to
contracted and privatized aged and community care services. Allocations to
HACC and disability services fall far short of meeting a significant fraction of
demand.

The costs to carers are often considerable. Economic costs include lost
earnings and additional expenses, among others.98  Over one-third of Austral-
ian carers give up paid employment in order to look after an elderly relative.99

There are the costs of providing extra heating, transport, laundry, food, aids
such as grip rails and bath chairs, and other house modifications. It is impor-
tant to remember in this context that it is the very poorest elderly people who
live with their adult children and, given income patterns in families, it is likely
that their children will also be at the lower end of the income spectrum.100  The
costs of caring may well involve further pushing carers into poverty.101

Community services provide minimal support to family carers. Although
the average elderly home-care patient living with his or her family is more
disabled than the average frail older person living alone, two of the main forms
of domiciliary care — home help and meals on wheels — are often not avail-
able to people living with relatives.

A report from the Victorian component of a national study of carers
highlighted the problem of jargon-laden information; it also noted the inacces-
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Duplication between governments can undermine effectiveness. Reviews
of the CSDA have pinpointed the need for greater flexibility and coordination
in service provision, lack of adequate planning, the need to improve assess-
ment and service targeting; overlap and gaps in services, cost-shifting, lack of
consistent data across the system, and lack of coordination between related
services; significant inequities in service provision between regions and states;
and failure to meet demand.107

Increasing consumer co-payments are concerning. One area where con-
sumer out-of-pocket expenses are substantial is aids and appliances: with
consumers expending over half the costs.108  With approximately one-fifth of
the population with a disability of some kind, this suggests consumers meet a
significant proportion of expenses related to dealing with their disabilities.

Disability policy lacks a holistic approach. The CSDA tends to
compartmentalize needs and responses with the consequence that services lack
integration and inter-agency cooperation and thus waste resources and com-
pound inefficiency. Some states such as New South Wales have proposed the
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reform thrust of the Coalition government in relation to welfare policy reform
and the impact of the new goods and services tax in force from 1 July 2000.

Welfare Reform

Both sides of politics have pursued an economic agenda oriented to smaller
government and curbs on social spending; although the differences between
Labor and Coalition governments in expenditure growth in health, education,
and community services are evident.
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security payments.”116  The disability lobby has responded with the reposte that
the proposed “participation support” framework for welfare reform needs a
major injection of funding from the Commonwealth to achieve participation
support.117  The welfare sector has been vocal in its criticism of the review as
victim-blaming and lacking in analysis of broader issues of social exclusion
and inequality and poor jobs generation. The review also comes at a time of
uncertainty regarding the short and longer term impacts of taxation reform
with the implementation of a new goods and services tax (GST).

The New Goods and Services Tax

In terms of Commonwealth taxation, excise duties covered by section 90 of
the Constitution, have been interpreted to include broad-based consumption or
general sales taxes. This enabled controversial passage of federal legislation
in 1999 to implement a new national GST, operational from 1 July 2000.
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In terms of driving a national agenda on disability policy reform, Spe-
cial Premiers’ Conferences and COAG played a pivotal role in securing
agreement between Commonwealth and states/territories on a major national
reform agenda for disability policy and services delivery. In 1991, leaders and
representatives agreed to proceed with rationalization of roles and responsi-
bilities of disability services. There followed state legislation complementary
to the Commonwealth Disability Services Act agreement about Commonwealth
funding to the states to cover services transfer and growth of services costs
and a division of responsibilities. The Commonwealth took full responsibility
for employment and training and placement services for people with disabili-
ties and the states took responsibility for accommodation support, information
services, independent living training, recreation services and respite care; with
joint responsibility for planning, priority-setting, and program evaluation.

These changes have come at a time of government undergoing monu-
mental reforms under managerialist administrative changes and microeconomic
reform agendas, designed to reduce government spending, and to enhance
Australia’s international competitiveness. This has entailed a government fo-
cus on re-defining policy responsibilities between various levels of government;
government attempts to shift responsibilities back onto individuals in ways
that are perceived by critics as punitive; reducing Commonwealth involvement
in direct service provision by transferring services to the states/territories and
to the community sector and to families; and the pursuit of microeconomic
reforms based on a purchaser-provider split, contracting-out of services to the
private sector, user charging, and public subsidy of privately provided services.

The problems and challenges outlined above are viewed by many with a
degree of scepticism about the success of the current reform agenda. Those
with severe or multiple disabilities have often been moved out into the com-
munity without sufficient resourcing or provision of appropriate supports; with
the result that for women carers in particular, quality of life has deteriorated.
Those with similar disabilities may be treated very differently under state and
Commonwealth compensation schemes and those marginalized by structural
changes such as labour market changes limiting employment opportunities,
may be pressured to bear individual responsibility for their misfortunes. Com-
mentators charge not only government with responsibility, but criticize service
providers, advocates, and peak bodies for thwarting some of the attempts at
innovation.
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solely because they were easy to devolve. In those cases, devolution occurred
because it satisfied a call for increased autonomy, or constituted a relatively
costless bargaining chip. The area transferred may not have been a priority on
the devolution wish-list. Regularly, devolution did not respond to public policy
concerns.

This seems to have been the case with the jurisdiction over disability
policy. In 1980, matters that affected individuals (such as state services) were
devolved to the three cultural Communities (Flemish, French, and German).
There were major exceptions to this devolution. The social-security system,
for instance, remained federal. Hence, jurisdiction over disability policy,
excluding financial allowances which constituted an integral part of the social-
security system, were transferred to the Communities. This did not generate a
lot of discussion or negotiation. It occurred, and it occurred early on in the
federalization process, because it was relatively easy to do. This was not a
contentious field of public activity. It affected a limited and relatively power-
less group of persons. Moreover, visibility was not such that the federal
government sought to preserve its control over this area.

Even today, disability is hardly ever mentioned in the context of state
reforms or reflections on the federal system. Nevertheless, because programs
for disabled persons were amongst the earliest programs subject to decentrali-
zation, they provide interesting lessons to the student of Belgian federalism.
This experience shows that even when the matter to be devolved is not contro-
versial, the transfer of jurisdiction takes time, adjustment, and a fair degree of
good will on the part of public authorities. New financing mechanisms must
be designed. Expertise, civil servants, and files must be shifted. This requires
flexibility and a concern for detail, which may not be automatic when the shift
occurs for wholly different political considerations.

The disabled person may well wonder what good this whole process has
brought about. In a sense, this calls for an answer to the wrong question. The
distribution of powers concerning disability policy was not policy-driven. It
was driven by a desire for increased cultural autonomy and power by Bel-
gium’s main linguistic groups. Its success and failure must be assessed from
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jurisdiction was essentially devolved in 1980, it took at least a decade for the
transfer to occur completely). Moreover, despite a lack of formal coordination
between the different orders of government involved, there is a fair degree of
continuity in terms of programming. This may not be surprising since many of
the actual decisionmakers have gone from the national (now federal) civil ser-
vice to the administration of the federated entities.

In summary, disability was not an important factor in the constitutional
transformation of Belgium. That transformation has had some impact on who
conducts policy-making in the disability field, but not a significant impact on
the actual policies, at least not so far. A detailed examination of the manner in
which powers over disability have actually been redistributed in Belgium pro-
vides an interesting indication of the problems and complexities generated by
a process designed for essentially cultural, not social policy, reasons. While
the fulcrum between disability and federalism is not obvious, it is, upon closer
study, quite revealing.

LEADING CHARACTERISTICS OF THE BELGIAN
FEDERATION

The Federalization Process in Belgium: An Overview

Belgium was created as a unitary state in 1830. Despite the fact that a large
portion of the population spoke Dutch dialects, the state institutions functioned
only in French. Indeed, the elite in both southern (Walloon) and northern (Flem-
ish) parts of the country spoke French. While the present institutions are
extremely complex, this original language split remains a prevalent feature of
the country.

Belgium federalism is recent. The first traces of the territorial divisions
of the country, based on linguistic lines, go back to 1963. Major constitutional
reforms took place in 1970 and in 1980, 1988, and 1993. It was only at that last
stage that the Belgian constitution officially recognized the country as a fed-
eration. The gradual and incremental decentralization of a once unitary state
required compromises that mark the institutions to this day.

Five major characteristics of Belgian federalism need to be emphasized.1

First, it is centrifugal and the process toward more devolution is not over. Sec-
ond, it is bipolar since the successive reforms were responses to conflicts
between the two major language groups. Third, and paradoxically, it is also
multipolar, since the bipolar nature of the conflicts did not generate a clear
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territorial division of the state into two entities, mostly because of Brussels, an
overwhelmingly francophone city located in Flanders, and which could there-
fore not be attributed to the Flemish or the francophone entity. Moreover,
Belgium has a small but generously recognized German-speaking community
which also inherited institutions. In other words, while the logic of Belgian
federalism is bipolar, the solutions designed to respond to different tensions,
is multipolar. Fourth, and this is surely the most original aspect of the Belgian
federal system, there are two types of federated entities, with distinct constitu-
tional powers: the Regions and the Communities. Finally, the Belgian federation
is asymmetrical. While powers are technically always devolved in a similar
fashion to similar entities, those entities may organize, and do organize, their
institutions differently. The most important distinction is the decision by the
Flemish authorities to join the Flemish Community and Regional institutions,
while such a fusion has not taken place on the French side of the country. This
lack of symmetry makes the analysis of public policy, including policies to-
ward persons with disabilities, a complicated endeavour.

From the beginning of the federalization process, envisioned solutions
differed between the Flemish and the francophone sides of the country. Given
their struggle to have their language and cultural rights recognized, the Flem-
ish have always defended a devolution to the two major cultural Communities
(the German-speaking Community being a beneficiary of this process). The
Walloons have always favoured a territorial devolution to increase local au-
tonomy over the economy. Indeed, the Walloons feared that the numerically
superior Flemish would dominate institutions and take decisions detrimental
to the declining heavy-industry Walloon economy. The Brussels francophones,
who do not consider themselves Walloons, sought a large degree of institu-
tional autonomy as well, in order not to be dominated either by the Flemish or
the Walloons. Thus, there were incompatible demands for state reforms. While
in Canada such divergences would likely have given rise to a stalemate, the origi-
nal Belgian system attempted to satisfy everyone by creating a federation of both
Communities (Flemish preference) and Regions (francophone preference), with a
special status for Brussels and the German Community.

Communities were officially created in 1970. Regions were granted in-
stitutions in 1980. At that stage, however, legislative and executive powers of
the federated entities constituted subgroups of national institutions. The status
of Brussels was only resolved in 1988, when special, and very complex,
institutions were introduced to create a regional entity (francophone request)
in which both major cultural communities had a significant role to play (Flemish
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health-care insurance is a federal matter. We will address the minute, almost
lace-like, distribution of powers over policies regarding persons with disabili-
ties later in the chapter.

In theory, the lack of concurrent powers (except in areas such as em-
ployment policies) should limit the risks of friction and overlapping. In practice,
the delimitation between the detailed attributed powers can be quite problem-
atic. This has recently given rise to a call, by the Flemish authorities, for a
consolidation of related but so far scattered powers, in favour of the Commu-
nities (the Flemish authorities never discuss Regions, since they do not
correspond to their preferred conception of the federal structure). There are
very few areas of joint policy-making. The system is conceived of as a largely
“disentangled” one, even if the closely related powers often mean that differ-
ent actors will be involved in a particular policy field, such as disability.

The different conceptions of the Belgian system, within the Belgian
political and constitutional circles is such that there is no agreement even on
the actual number of federated entities. Without contest there is the joined
Flemish Community and Regional legislature and executive, those of the French
Community, of the German Community, of the Walloon Region and of the
Brussels Region. Whether the COCOF, which enjoys legislative power, is ac-
tually a federated entity is the subject of certain controversy. It is, without
doubt, a significant player in the area of social policy in Brussels.

Such a complex system is bound to generate tensions. Conflicts con-
cerning the constitutional distribution of powers are settled by three different
federal judicial institutions. First, the legislative section of the Council of State,
a federal institution with separate language chambers, must give its opinion on
all proposed legislation (but not regulation) whether it emanates from the fed-
eral Parliament or the federated legislatures. As its advice is not binding, it is
sometimes ignored, but at a political cost. Second, there is an a posteriori
control of legislation by the federal Court of Arbitration, consisting of six Dutch-
speaking and six French-speaking judges. Half of these judges are former
politicians, half are professional magistrates. Finally, regulations may be chal-
lenged after their adoption before the administrative section of the federal
Council of State.

Another original institution in the compromise and balance-prone federal
Belgium is the Concertation Committee. It is composed of the federal prime
minister, five federal ministers, and six members of federated governments
(on the multipolar model). It is also perfectly divided between French- and
Dutch-speakers (on the bipolar model). Its role is to solve politically what is
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of entities “inheriting” similar constitutional powers from the federal govern-
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Like the Communities, the Regions can raise non-fiscal revenues linked
to their own jurisdiction (licences on lumber, gambling and games, road user
fees). Regions also benefit from exceptional conditional transfers from the fed-
eral government in order to pay unemployed persons hired by regional public
services.

An equalization mechanism has been introduced in favour of poorer
Regions. A Solidarity Fund benefits the Regions where the personal income
tax is lower than the national average. In 1997, for instance, the Walloon and
Brussels Regions received 21.5 billion BEF and 120 million BEF respectively
from this fund. The richer Flemish Region does not benefit from this Solidar-
ity Fund. This redistribution mechanism is heavily criticized in Flanders.

In discussing social policy, it is also essential to consider the financing
of the social-security system. The social security budget is distinct from the
federal budget, although social-security is still under exclusive federal juris-
diction. A paragovernmental institution, the National Office of Social Security
collects contributions from employees and employers, a federal transfer and
the special Solidarity Fund.6  It then redistributes the funds to the different
branches of the social-security program: unemployment insurance, pensions,
health care, family allowances, work injuries and disability benefits, and — of
interest in the present context — allowances to persons with disabilities. The
social-security budget is extremely important. It is equivalent to the federal
budget, and makes after-tax refunds to the other levels of government.7  It is
generally recognized that the French-speaking population of Belgium (both in
Wallonia and in Brussels) is a net beneficiary of the system, while the Flemish,
who tend to have lower rates of unemployment, long-term illness, and higher
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federally-levied taxes. Almost half of the federal revenues are redistributed to
the federated bodies and the social-security system.8  Certain solidarity mecha-
nisms ensure a degree of redistribution to the poorer Regions and Communities
(all French-speaking), a fact increasingly decried in Flanders. The (still) fed-
eral social-security system also ensures a degree of north-south financial
transfers and is therefore currently under attack because of this.

DISABILITY IN FEDERAL BELGIUM
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autonomous source of revenue: an extra premium on fire, car, and work-related
injury insurance policies. The insurer collected the premium, so few civil ser-
vants were required to administer this part of the project. Since the insurance
business was expanding during that period, revenues rose regularly, enough to
allow for the introduction of new services. And since the state did not need to
finance the program, the paragovernmental rehabilitation fund had a fair de-
gree of latitude with which to conduct policy experiments and development.

In 1980, a special Act of Parliament (adopted with a two-thirds majority
and a single majority in each of the Flemish and French-speaking groups) trans-
ferred (amongst other things) important aspects of the legislative power
regarding people with disabilities to the three Communities (Flemish, French,
and German).13  This included responsibilities for residential institutions as
well as rehabilitation, professional integration, and training (from the 1963
National Fund). As with all constitutionally attributed powers in Belgium, these
transferred powers are deemed to be exclusive. In other words, from that point
on, legislative authority regarding housing, training, and general services for
disabled persons were the responsibility of one of the types of federated bodies
in Belgium: the cultural communities. This important transfer of responsibility
over this aspect of social policy did not give rise to much debate. This was not
a highly symbolic area with the different levels of government seeking to con-
trol. Moreover, while some reorganization of the service-delivery system was
required, this restructuring did not challenge the social-security system, which
remained a sole federal responsibility. It appears, in fact, that the constitu-
tional decentralization of powers concerning disablement policy was a fairly
successful early attempt at transferring powers to the Community level. It could
be seen as a testing ground for other areas of social policy to be decentralized
in the course of the federalization process.

Despite this relative ease of transfer from a political point of view, it is
interesting to note the more complex and protracted implementation of the
transfer. The moving of policies regarding persons with disabilities to the Com-
munity level illustrates fairly well the complexity of the constitutional
devolution process in Belgium: even when there is a substantial amount of
agreement over the domain to be devolved, and regarding which of the feder-
ated entities (Regions or Communities) should receive the new powers, the
actual process of devolution takes time and will require a certain degree of
coordination.

The actual transfer of responsibilities over residential institutions oc-
curred rapidly and relatively smoothly since the residential fund was actually
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part of the national administration. It did require the movement of files and
some civil servants. At that stage, such a transfer was not too difficult since the
federated bodies did not have an independent civil service. Hence, employees
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communautaire française (COCOF) of the Brussels Region.16  In other words,
the exercise of some community powers have now been 
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TABLE 1
Constitutional Distribution of Powers Concerning Policies Related to People
with Disabilities

Federal

• Allowances specifically for persons with disabilities
Income replacement allowance
Integration allowances

• Other social security provisions
Workers’ Compensation benefits
Unemployment insurance
Additional family allowances for families with parents or children with disabilities
Health care (reimbursement of medical, hospitalization and drug costs)
Rehabilitation treatment
Pensions

• Some aspects of employment policies
Certification of collective agreements, including those with incentives to hire persons

with disabilities
Labour law
Hiring quotas in federal public service and agencies
Recruitment for all public administrations, including those of the federated bodies

• Justice system
Labour law tribunals (also have jurisdiction for judicial review of decisions made by the

various funds of federated bodies regarding integration of people with disabilities, and
in some cases for decisions regarding institutions)

Civil law protection for persons and property

• Transportation (aspects of): parking permits for anywhere in the country, train and plane
accessibility and reduced-pricing

• Fiscal and Value-Added-Tax (VAT) deductions

• Subsidized public utilities
Telephone, gas, electricity

Communities

• Categories of handicap for their own services

• Formal education
Kindergarten to university

• Leisure and culture
For example, a theatre company

• Audio-visual
Books on tape, sign-language television programs

... continued
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TABLE 1
(continued)

The following are also Community powers, which are now exercised by the Walloon
Region and the Commission communautaire française on Behalf of the French
Community. In the case of the Flemish and German communities  these have remained
fully “Community powers”

• Institutions
Full residential or day centres, for children and adults

• Professional integration
Employment incentives, adaptation of work environment

• Professional training
In “ordinary” or “specialized” centres, on-the-job training

• Material and technical aids
Wheelchairs, guide dogs, adapted telecommunications instruments, Brail bars

• Home care
Including 24-hour “electronic alarm” system; help with daily living

• Information and support services for people living outside institutions

• Financial help for adapting a house or car

• Early childhood support for families having a child with disabilities

• Guidance for families with an adult with disabilities living at home

• Out-of-school pedagogical support
Tutoring, interpreters

• Financial assistance for transport or housing to students or people in training

• Subsidized transportation costs (for individuals)

• Reduction of radio-TV taxes
Though they are collected by the federal government

• Hiring quotas in regional public administration and public organizations

Regions

• Social housing

• Norms of accessibility to buildings open to the public

• Public transit
Both regular and adapted (except trains)

• School buses

• Professional “regular” placement services

• Hiring quotas in regional public administration and public organizations
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Demographics, Attitudes, Organizations

It is difficult to evaluate the number of persons with disabilities with preci-
sion. One indication comes from the number of persons who benefit from federal
allowances. This number has now reached about 200,000 for a population of
ten million.

Federal allowances are both residual and means-tested. As they are re-
served for those with no other source of income, it is arguable that a certain
stigma attaches to the receipt of those benefits. Nevertheless, the fact that Bel-
gium has a well developed and generous system of social programs, arguably
makes banal the reception of benefits and limits the degree of stigma attached
to receiving benefits.

As we will see later, each federated body has established a para-
governmental fund responsible for the implementation of most of the policies
toward persons with disabilities. Moreover, an impressive number of organi-
zations defend the interests of those with disabilities, and these agencies can
also be mandated to represent individuals in their dealings with government.20

For instance, at the federal level, the National Council for Persons with
Disabilities21  is comprised of a large number of groups acting on behalf of
persons with disabilities, both Dutch- and French-speaking. It makes non-
binding recommendations to the federal government on any regulation
concerning allowances. Note that to sit at the Conseil national, associations
representing persons with disabilities must be national in scope. Since many
of these associations have split over linguistic lines, it appears that they some-
times maintain a national group in order to participate (for instance, the National
Association for Mentally Handicapped Persons has a Dutch-speaking section
and a francophone section, the latter subdivides again into a Walloon and a
Brussels section). While the common front may seem cosmetic, it could be
argued that this requirement of national character imposes a certain degree of
concertation between associations representing people with similar needs, ir-
respective of their linguistic groups, before they make representations to the
Conseil national.

Similar consultative groups exist for the Walloon Region and French-
speaking Brussels. On the Flemish side, the participation of associations takes
a different form as they actually sit on the board of the paragovernmental fund.

In Belgium, major labour policies are negotiated by social partners. That
is, labour unions (the rate of unionization is very high in Belgium) and em-
ployers’ representatives will agree on policies such as the minimum wage, labour
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standards, and so on. Surprisingly, in this very divided society, those social
partners still function on a national, federal, basis, although language-based
subdivisions exist. This explains why the Conseil national du travail approves
collective agreements, including those applicable to “adapted work
enterprises” which are under the jurisdiction of federated agencies.

The social safety net is very high in Belgium. Talks of privatization in
the social arena are still marginal. Yet, in a sense, there has always been an
important role for non-state actors in services for persons with disabilities.
Institutions such as residential homes, day centres, adapted work enterprises,
and training centres are mostly run by non-profit organizations, although a
few public adapted work enterprises exist in Wallonia. They are accredited,
controlled, and financed by the different funds, but not run by them.

Yet, many services are still offered by public employees: individual coun-
selling and guidance. In fact, at least in the case of francophone Brussels, the
trend seems to be toward more public intervention. For example, the Fonds
bruxellois francophone has just taken over the Service d’aide technique that
was previously offered by the Red Cross. This is essentially information on
technical products, a show room, and a loan system to test products.22  Simi-
larly, the Vlaams Fonds sees its mission evolving from a simple transmission
line between public money and different types of social and non-profit organi-
zations, to an agency more directly involved with citizens.

In short, new management theory, popular in Anglo-Saxon countries, is
not an important item on the public agenda in Belgium.

SOCIAL POLICY AND FEDERAL PRACTICE: SERVING
PERSONS WITH DISABILITIES IN FEDERAL BELGIUM

Definitions

Four orders of government intervene in public policy regarding persons with
disabilities. While there are common criteria of entitlement to services, each
entity has some jurisdiction to determine who is a disabled person for the pur-
pose of the services it offers, as well as under what conditions they will extend
services to persons with disabilities domiciled in another part of the country.23

So far, the definition of a disabled person has remained fairly similar across
the country and resembles the once unitary and now federal definition used to
grant allowances. Amongst other criteria for getting services, the following is
perhaps the most central: a person must have a limited possibility of social or
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professional integration due to a reduced physical ability of 30 percent or mental
ability of 20 percent.24

Most programs are offered to nationals, recognized refugees, European
Union employees working in Belgium and their dependents, or people who
have resided in Belgium for five years consecutively (or for ten non-consecu-
tive years). The federal government and federated bodies could independently
modify these criteria, but so far have all maintained similar ones for their own
programs.

Policies and Programs

This section briefly deals with some of the substantive policies developed by
each order of government. In the case of federated bodies, I have insisted on
legislative and constitutional authority, since it is already complex, using policy
examples to illustrate the distribution of powers. Summaries of specific poli-
cies developed by federated organizations are found in Table 2.

Policies Developed by Federal Authorities

Nowadays, the main federal public policy takes the form of monetary allow-
ances. I have, however, also outlined less visible, but very tangible fields of
federal intervention, for they provide an image of how closely interwoven the
actual distribution of powers is in this area.

Allowances. The federal government, which has retained exclusive jurisdic-
tion over social security in Belgium, offers two kinds of allowances specifically
for people with disabilities, for which the payment of social-security contribu-
tions is not required:25  income-replacement and integration allowance.26 The
allowances are means-tested and spousal income is considered.27  They are sup-
plementary to other contributory regimes such as workers’ compensation
schemes.

The income replacement allowance is obviously based on one’s decreased
ability or inability to earn a living. Hence, it does not compensate for the handi-
cap itself, but for the economic loss that results from the handicap. The
integration allowance, provides compensation for lack of autonomy. It may be
spent on any service or good by the recipient. The first is more or less equiva-
lent to the “minimal level of subsistence.” The latter is proportional to the
severity of the handicap. This second allowance provides a certain level of
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TABLE 2
(continued)

Early childhood support

• For families with a child with disabilities, under the age of six. A contribution of up to
6,000 BEF ($250) per year may be asked of the family.

Education

• From 2.5 to 21 years of age. In integrated or specialized classes. Some teaching is also
done in hospitals. Integration into regular classes (with an interpreter for hearing-
impaired) is increasingly advocated, but still quite limited. The proportion does not
seem to be very different for the other communities.

• Adult education. Little structured help is provided. Funds are transferred to colleges and
universities for social purposes (help with tuition, special programs, etc.) and institutions
may, but need not, use that money to adapt buildings, or provide services to students
with disabilities. This has not occurred on a significant scale.
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TABLE 2
(continued)

Work-incentive programs for employers

• Adapted work enterprises used to be called protected workshops. The philosophy
behind these non-profit organizations, introduced 35 years ago, was to provide work,
social relations, and a certain economic independence for those who could not function
in a regular work environment. The new “integration philosophy” seeks to use these
workshops as training for regular employment whenever this is possible. In Brussels,
there are 15 of them, all French-speaking, employing 1,500 persons with disabilities,
and with a joint income of 960 million BEF in 1997. In Wallonia, over 5,800 disabled
persons work in those workshops. Adapted work enterprises do mostly subcontract work
in mailing, packaging, food services, horticulture, textiles, production of books in
Braille, laundry, and office work. Employees have a regular contract of employment or a
contrat d’adaptation (infra). Funds cover up to 65 percent of salaries and social-security
premiums for employees. The salaries of managers are subsidized by up to 25 percent
(and up to 66 percent for managers with disabilities). Funds provide some capital
investment. A new Walloon law requires that at least 20 percent of managerial positions
be occupied by persons with disabilities.

• Collective Agreement No. 26. This federal work-incentive program, described in the
text, is only available in the private sector. It is a duplication of services now offered by
the federated agencies. The program is administered by a federal labour inspector, who
determines the rate of contribution (depending on reduced rate of productivity). It is
mentioned here because the financial contribution is actually paid by the funds of the
federated entities even though the entitlement is assessed at the federal level.

• “Compensation” or integration benefits. This is a similar program, with contributions
toward the salary of an employee with disabilities, based on the rate of reduced produc-
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TABLE 2
(continued)

• Installation benefit, for persons with disabilities who want to start a business or open
their own professional offices.

Services aimed at promoting the autonomy of persons with disabilities

• Information and support to individuals who live outside institutions Accompagnement.
Services often offered by non-profit organizations accredited by funds and partly funded
by them. They provide help with administrative processes, housing, advice on how to
adapt a house, find work, plan holidays and leisure, help with medical follow-up, and
budgeting, etc. A contribution of up to 500 BEF ($20) per month can be requested.

• Individual material or technical aids, to the extent that they are not paid by the federal
Institut d’assurance-maladie-invalidité: wheelchairs, walkers, guide dogs, telecommuni-
cations equipment, adapted computers, Braille bars, etc. Some agencies request a
contribution (10 percent is requested in Brussels by FBF, for instance). Note that if the
price of adapting a vehicle is supported by funds, the purchase itself depends on the
individual’s financial means.

• Help with daily living. Home care, as well as 24-hour help for people with mobility
problems living in their own home. Connection to electronic devices (televigilance).
Housing must be located within 1⁄2 km of the service. Participation of up to 1,000 BEF
($40) per month may be requested.

• Personal assistance budget.  This is a pilot-project of the Flemish Fund. It provides a
budget for integration for an individual, who then hires an assistant in order to maxi-
mize his or her autonomy. In 1997, 12 persons benefited from this service.

• Guidance service. This is also offered by the Flemish Fund and provides support for
families with a disabled member in order to help them find solutions to problems,
services, etc. This initiative, like an extension of the early childhood support program,
seeks to help families caring for a person at home and will thus limit the number of
unnecessarily institutionalized persons.

Rehabilitation services

• Rehabilitation centres are accredited by the Communities (or Regions, in the case of
Wallonia), which also cover their capital expenditures and operating costs. Note,
however, that the majority of these services are located in hospitals, which are almost
exclusively governed by federal legislation. Individual treatments (and thus a large part
of salaries) are paid for by the federal social-security system through the Institut
d’assurance-maladie (INAMI). Transportation to receive treatment seems to fall
between the cracks of the division of powers, since INAMI refuses to pay, positing that
this is not part of the medical services covered, but that it constitutes a support for



120 Johanne Poirier

TABLE 2
(continued)



Intergovernmental Aspects of Disability Policies in Belgium 121

autonomy since it may be spent on any good or service, and not only on those
listed by governmental agencies. Note that the integration allowance is reduced
by one-third if the person is institutionalized.

The two kinds of supplementary federal allowances for persons with
disabilities are significant. The federal government spends over 36 billion BEF/
year (C$1.4 billion) in this area, and the number of beneficiaries went from
97,000 to 203,000 between 1984 and 1996. This increase can partly be ex-
plained by the aging population and cuts in other forms of social services such
as welfare payments (while allowances for persons with disabilities were main-
tained) and a generally better informed public. Note that there are interesting
geographical disparities in the number of allowances granted, but they do not
necessarily correspond to the Flemish-francophone split.28

Social Security Provisions. Disability is taken into consideration in the calcu-
lation of pensions,29  unemployment insurance,30  and family allowances.31

Individual physiotherapy, speech-therapy treatments, as well as pros-
thesis are reimbursed by health-care insurance policies, through the federal
Institute of Health and Invalidity Insurance. User fees apply. Transportation
costs to and from rehabilitation centres are not covered by the federal pro-
grams and different federated bodies have adopted different strategies regarding
these costs.32  This apparently minor detail illustrates the lack of uniformity
that is gradually developing across the country. This provides another example
of the complexity of the system; while individual treatments are reimbursed,
the federal health-care system, the certification of rehabilitation services, as
well as capital and operating costs, all fall under community jurisdiction.

Some Aspects of Employment Policies. Specific collective agreements. Despite
the successive waves of constitutional reforms and the decentralization of im-
portant aspects of employment policies, in Belgium collective agreements are
still negotiated at the federal level, for every activity, by national trade unions
and national employers’ organizations. Once a collective agreement is reached,
it is certified by the federal-level Conseil national du travail and rendered com-
pulsory by federal regulation.

Two major collective agreements contain special provisions regarding
disabled employees. Collective Agreement No. 2633  provides for renewable
financial incentives for private employers to hire workers with disabilities. A
federal labour inspector will assess the rate of reduced disability and deter-
mine the size of the public contribution that will be offered to the employer.
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This can reach 50 percent of both salary and social security premiums.34  Of
interest, is that responsible federated bodies execute this decision and will make
the actual payment to the employer. While the organizations do not determine
the contribution, the federal inspector must obtain their advice prior to fixing
the public contribution. This seems to be little more than a formality to ensure
a certain amount of cooperation. As we will see later, however, some federated
entities have created, or are about to create, their own incentive programs for
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at the federal level would require a consensus between the Flemish and the
francophone components of the state. The Flemish Community tends to be
more neo-liberal on economic issues and would favour incentives for employers
to hire persons with disabilities. This is an example of the difficulties to which
the bipolar nature of the federal system can give rise. In other words, the Walloon
Region is precluded from implementing a particular policy because of a dis-
agreement with the Flemish group. The opposite is also often the case.

Recruitment for all public administrations, including those of the feder-
ated entities, is done by a federal secretariat with the cooperation from the
entities who transfer files of potential candidates with disabilities. An interest-
ing (non-legislative) initiative of this recruitment service, at least as it applies
to the federal public service, it that it will give priority to visually-impaired
applicants for a receptionist position.

Special arrangements for public servants caring for people with dis-
abilities. Federal public employees can have up to five days paid leave per
year to accompany a person with disabilities on a subsidized vacation.

Transportation. In Belgium, jurisdiction over some areas of transportation has
been transferred to the Regions, while others have remained a federal respon-
sibility. This gives rise to a scattered distribution of powers. The federal
government provides special parking permits for persons with disabilities for
anywhere in the country. Value-added tax exemptions on the purchase of pri-
vate adapted vehicles, and a VAT reduction on repairs are offered by the federal
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Tax Rebates.  Since the vast majority of state revenues are raised by the federal
government, and the federated agencies have not used their limited fiscal pow-
ers to reduce taxation rates, deductions and credits for people with disabilities
are awarded by the federal government. For instance, the tax exemption for a
child with a disability is about twice the rate of another child. Real estate taxes
are doubled in the case of a disabled dependant. Since 1995, work done to
adapt a private home is subject to a reduced VAT rate. Note that the two types
of federal allowances are tax-exempt and need not be reported.

Justice and Administrative Appeals. Labour law and labour administrative tri-
bunals are still under federal jurisdiction, even for employers who are now
organized and subsidized by federated agencies, such as “adapted work
enterprises.”

Judicial review of administrative decisions emanating from federal and
federated entities. Federal Labour tribunals have jurisdiction over most as-
pects of social law. At least three federated bodies now responsible for the
integration of persons with disabilities have attempted to create administrative
review boards to hear appeals from their decisions. The (federal) court of arbi-
tration and the legislation section of the (federal) State Council42  declared these
attempts unconstitutional, since they infringed on the exclusive federal power
in justice matters, and since no specific derogation had been introduced by the
Special Institutional Reforms Act.43

A federated entity cannot, directly or indirectly, abrogate the jurisdic-
tion of the Labour Tribunal to hear challenges to decisions made by the
administration or the funds of federated bodies. Recent case law, however,
allows a federated agency to modify the Judicial Code to add to the jurisdic-
tion of the Labour Tribunal. Moreover, on some limited issues, a federated
agency can set up a parallel but purely administrative review board, so long as
people still have access to the Labour Tribunal.44  Given these constraints, fed-
erated bodies have organized slightly different review processes, but all involve
appeals to the federal tribunals. Hence, the Flemish Community, after failing
to establish a distinct review process for all decisions, has amended the (fed-
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State Council (administrative law section) hears appeals concerning residen-
tial care, as well as early-childhood support decisions.45  This, again, illustrates
the gradually divergent paths taken in the management of this policy area north
and south of the linguistic border.

Civil law protection of persons and property. In federal Belgium, both
the civil law and the Justice systems have so far remained under federal juris-
diction. Consequently, procedure to designate a tutor or to put a person under
a special protection regime are uniform across the country.46

Policies Developed by Federated Entities

The next section deals with the constitutional powers and some of the policies
developed by the Belgian federated bodies. Most of the policy work is done
through funds, established by the different governments,47  which have taken
over the role of the previous national funds. The following is admittedly com-
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French Community. Policies regarding disabled persons were officially devolved
to the Communities in 1980. As we saw, the transfer was readily effective as
far as institutionalized care. The effective transfer of rehabilitation policies,
however, only occurred in 1991. At that point, a Fonds communautaire pour
l’intégration sociale et professionnelle des personnes handicapées was created.52

As explained above, only three years later, in 1993–94, the exercise of
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side of the country, but integration inside educational establishments have re-
mained with the French Community. Again, this illustrates the complexity of
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Brussels Region and the Commission Communautaire Française. While the
foregoing might appear quite complex, the worst is yet to come! Institutions
and legislative powers in Brussels are very intricate. This is partly due to the
paradox of the city. It is a Region like the two others, with a regional legisla-
tive assembly and an executive. However, the jurisdiction over “community”
matters in Brussels belongs to subgroups on these regional institutions: either
the French-speaking members, sitting as the French Community Commission,
or the Flemish-speaking members, for community matters of interest to Dutch-
speaking Brusselers, or a combination of all of them (which means exactly the
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both French and Flemish residents of Brussels. While Brussels is officially a
bilingual region, bicommunautaire institutions are the exception, not the rule.
In Brussels, only 14 institutions catering to disabled persons are officially bi-
lingual, and thus governed by COCOM. They are all full-time residential
institutions or day centres for adults. There are no bilingual adapted work enter-
prises in Brussels.

The French Community Commission of Brussels (the COCOF) exercises
the powers that were transferred by the French Community to the Region in
1993–94.58  It is important to underline that inhabitants of Brussels do not, per
se,  have what is referred to as a French or a Flemish sub-nationality. It is the
institution to which they turn that is linguistically tied and thus falls under the
jurisdiction of the Flemish, the French, or both communities. For example, a
Flemish-speaking, a francophone, and a Spanish immigrant, all domiciled in
Brussels,
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Funding and Redistribution

Certain benefits offered to people with disabilities are directly financed by the
“classical” social-security mechanisms (health and rehabilitation services, pen-
sions, family allowances), and the two specific federal allowances are financed
from the social-security budget, although the benefits are, exceptionally, not
contributory. User fees are imposed for health services and rehabilitation. Other
services, however, are paid from the general revenues of both Regions and
Communities.

Tax deductions are available to those who care for a person with dis-
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are more francophones receiving the income replacement for those 21–65 years,
plus integration federal allowances (in absolute numbers), but more Flemish-
speaking people in the over 65 category. It is thus difficult to assess whether
part of the country receives more than another in this specific policy domain.
Of note, however, are the distinctions in services within federated entities, de-
pending in part on the economic well-being in the area. For instance, the poorer
province64  of Hainault in Wallonia suffers from a serious lack of full-time resi-
dential institutions for adults, while the province of Namur, also in Wallonia,
has nearly half of its institutions occupied by people from other parts of
Wallonia.65

The Intergovernmental Process

The foregoing descriptions indicate that all orders of government are involved
in offering services to persons with disabilities. A certain amount of coordina-
tion is therefore required to ensure that services are properly rendered. Some
users complain of being shifted from one government agency to another. Several
services are offered by the federated bodies on a subsidiary basis, so that an
application must first be filed with, for instance, the federal Institut d’assurance-
maladie-invalidité. As mentioned above, there are gaps in the financing of
transportation costs to rehabilitation treatment, when neither order of govern-
ment feels responsible for a particular aspect. Another small detail, but one
that illustrates the lack of coordination: Communities used to pay for mainte-
nance of all wheelchairs. Now, the Walloon Fund refuses to pay for the
maintenance of equipment paid for by the federal INAMI (as part of the reha-
bilitation program).

Some modifications to federal policies can have a direct impact on the
federated agencies. That was the case in the decision by the social partners at
the national level to remove the exception that permitted the payment of less
than the sectorial minimum wage to persons with disabilities. The cost of this
decision was borne by the federated bodies. This led to important intergovern-
mental negotiations.
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note that while some of the funds have International Affairs sections, none of
them have one specifically in charge in Belgian intergovernmental issues. The
degree to which federated organizations ignore each other’s work is truly sur-
prising (especially across the linguistic border). One interesting form of
cooperation across this divide took place in the judicial arena, the Flemish
Community bringing its support to the Walloon Region in the latter’s
unsucessful attempt to convince the federal State Council that it had the con-
stitutional power to create its own judicial review board in order to hear appeals
of administrative decisions concerning rehabilitation.66

Nevertheless, cooperation is slowly evolving, and it takes different
forms.

Cooperation Between Administrations.  In Brussels, people can only register
with one fund in order to obtain services: the Fonds francophone or the Flem-
ish Fund. To avoid duplication, information is shared between these two
bodies.67  This is a purely administrative unwritten arrangement. Otherwise,
the sharing of information seems to occur on an ad hoc basis, between indi-
viduals — who often used to work together in the same organization and who
now work for decentralized ones — rather than between institutions. There are
no formal discussion meetings, or regular transmission of information on pro-
grams, and so on. Occasionally, Flemish and francophone policymakers will
discover what the others are doing in the context of a European-based forum.
What I would call “active” cooperation is not very common with the federal
authorities, since responsibilities are fairly well defined (despite some identi-
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though, ministers responsible for policies regarding persons with disabilities
in Wallonia, the German-speaking community, and Brussels have for a long
time been members of their respective socialist parties. It is difficult to sur-
mise what would have happened otherwise, but one can presume that
cooperation is facilitated in such a situation. By contrast, in Flanders, in addi-
tion to the linguistic barrier, the minister responsible for policies for those
with disabilities is from the Social-Christian Party (CVP). This may partly
explain the obstacles found in the negotiation of free-mobility cooperation
agreements between Flanders and other entities.69

Cooperation Induced by European Institutions. Belgium will now send several
delegates, representing the different agencies responsible for a particular issue,
to the meetings of the international organizations. For example, at the Council
of Europe committee on discrimination against disabled people, Belgium sends
four delegates (French Community, French Community Commission, Flemish
Community, and Walloon Region). The German Community could send a rep-
resentative, but does not. Occasionally, the Council of Europe will request a
national report. In such a situation, one of the federated organizations (more
rarely the federal government) will collect information and write on behalf of
all other public actors.70

By contrast, the European Commission normally insists on having only
one national spokesperson for some of its programs. This requires a certain
amount of cooperation and coordination within Belgium. There are a few
examples of “European-induced” cooperation. For instance, a program of the
European Commission in place between 1993 and 1996 had four main lines of
intervention: rehabilitation, integration in the education system and the
economy, social integration, and the promotion of autonomy.71  For this pro-
gram, the French Community and the COCOF were represented by the Walloon
Region member and there was alternate representation by the Flemish Com-
munity and the Walloon Region. In that case there was intra-francophone
cooperation and representation across the linguistic divide.

In the case of another European program, a multilingual database on
available services, the different federated bodies created a non-profit organi-
zation to provide a single Belgian spokesperson. This is a form of “cooperation
through incorporation.”72  However, after a while, the Flemish and French data
collecting organizations, part of the association, worked completely indepen-
dently, often dealing directly with Europe. By the end, they were receiving
their funds directly from the federated agencies (for the Belgian part) rather
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regional parliaments. This impulse could also come from other international
organizations, but it is unlikely to be rapid.77  In any event, this “convergent”
action may not even result from increased cooperation, but simply from paral-
lel but comparable policy-making.

Leading Developments in the Field

One policy issue currently being discussed raises several constitutional ques-
tions, this is the suggestion of “dependency-insurance” or sometimes
“autonomy-insurance.” It would cover assistance to persons suffering from a
lack of autonomy and would be through homecare, day centres, institutional
care, and so on. While the main target group is the elderly, the insurance would
also benefit persons with disabilities.

This insurance could be considered protection against “social”  risk, and
thus a new area of social security, a clearly federal jurisdiction. Or it could be
considered another aspect of assistance to persons, and thus a community respon-
sibility. While the 1993 constitutional reforms transferred residual powers from
the federal state to the federated bodies, this provision will not come into force
until decrees have determined which of the Communities or the Regions will in-
herit this power. In the meantime, it remains federal. Hence, some could argue that
this is a new field of public intervention, and that in the current constitutional state
of affairs, only the federal Parliament has the power to legislate in this area.

In fact, a few years ago, the federal government launched the idea of
such an insurance in its Loi-program. The Flemish Council reacted strongly,
threatening to pull the sonnette d’ alarme and set the concertation process into
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European front, orders of government ignore each other. While services to the
disabled population are developed and protected in a country with generous social
programs, this is not a field that raises major concerns at the political level.

The Situation as it Appears to Persons with Disabilities

The situation is, however, disconcerting for users of the system. On the one
hand, it can be argued that the constitutional and institutional changes have
not profoundly altered the content of the policies, so that clients remain rela-
tively unaffected by the transferring of responsibilities over the last 20 years.
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register with the Vlaams Fonds to receive services. What if this person wants
to attend an institution in Brussels? There is no problem if the institution is
Flemish-speaking since it will be administered by the same fund. But what if
the institution is French-speaking?84  Similarly, what if a Walloon wants to work
in an adapted work enterprise in Brussels? Or what if a resident of Brussels
seeks to be admitted into an institution in Wallonia or Flanders? Or if a resi-
dent of the German-speaking Community needs to be admitted to an institution
in Wallonia? To state the obvious, Belgium is a very small country and mobil-
ity is particularly important.

In 1993, when the French Community devolved the exercise of its juris-
diction to the COCOF and to the Walloon Region, it retained its legislative
authority to determine the categories of handicap which are entitled to differ-
ent types of services, in particular different types of institutions.85  Yet, the
year after, the Walloon Region sought to add a residency criterion for access to
its services. This would have precluded residents of Brussels from receiving
services in Wallonia.86  The French Community Commission set off the alarm
system, setting into place a concertation process87  and threatening to go the
Cour d’arbitrage to challenge the Walloon decree, were it to be adopted. Fi-
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could work in a French-speaking adapted work enterprise in Brussels or in
Wallonia. But he or she will not receive a salary subsidy from Flanders, nor
from the other agencies in which he or she is not a resident. So, in effect, a
person in that situation would not be accepted by the French-speaking adapted
work enterprise, which needs the financial contribution. In other words,
francophones from the periphery are deprived of a service to which they were
entitled previously.92  While the reverse is theoretically also true, in reality there
are far fewer Flemish residents of Wallonia who would seek services in Flemish.

The consequences of these barriers to mobility are barely discussed in
Belgium outside the disability circle. However, in my view, they constitute a
warning of the risks involved in the Flemish proposals to transfer jurisdiction
over health care to the Communities. In some respect, persons with disabilities
have paid the price of a decentralization process that was driven by a desire for
increased autonomy, not a concern for the quality, or continuity, of services.

Federalism Principles

Yet, despite the gaps in communication and the difficulty experienced by some
people in their search for services in their preferred language, the disability
domain respects a fairly clear distribution of powers. Other policy areas, such
as health care or employment, contain so many exceptions to the official trans-
fer of jurisdiction that the decentralization is either cosmetic or at least, partial.
In the case of health care, the transfer of powers to the Communities has been
so limited that it has given rise to a Flemish movement to partially split the
federal social-security system. In the case of employment policies, there are
so many actors involved that the lines of responsibility are blurred and effec-
tive policy-making is a real challenge.

Policies regarding persons with disabilities illustrate the difficulties gen-
erated by a decentralization process, but they also illustrate that this process
can function without completely endangering service delivery. This policy area
could provide lessons for policymakers regarding the impact of federalization
on concrete aspects of governmental services.

Most aspects of policies concerning persons with disabilities are clearly
“disentangled.” Often, the actual policies remain relatively similar, regardless
of the federated body responsible for designing, implementing, and financing
them. This appears to be more a result of habit and coincidence than coordina-
tion. The different federated entities enjoy a large degree of autonomy in the
field of disability policy. Similarly, the federal government can act quite
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independently of the federated bodies (to modify allowances, for instance). It
is important to bear in mind, however, that the federal institutions are essen-
tially bipolar and consequently that any action on their part automatically takes
into consideration the preferences of each major cultural community.
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theoretical transfer of powers, the exceptions to transferred competencies are
so numerous, important, and varied, that the agencies either do not know ex-
actly what they can do, or know that they cannot do very much.

There is in Belgium, an impressive array of programs and policies re-
lated to persons with disabilities. There are some differences on the margins in
some of the federated entities, but many are still similar across the country.
Action is parallel, but relatively comparable. This is quite interesting, given
the few formal means of information-sharing.

There are a few gaps concerning services which no order of government
wants to offer. There is also some overlap: work-incentive programs organized
by federal institutions, but paid for by other bodies compete with programs
totally organized and financed by those bodies. There is also some “federal
dumping”: the maintenance of wheelchairs bought by the federal INAMI used
to be paid for by the Communities, now the Walloon Fund has stopped paying.
The restrictions on the creation of administrative panels to review decisions by
federated agencies can create some frustrations, but to the extent that the fed-
eral tribunals work efficiently (which in this area they seem to do) and work in
both languages (which they do), the frustration has not led to too much acrimony.

As far as policy-orientation is concerned, the trend toward integration,
as opposed to “protection,” has been incorporated into the public policy rheto-
ric, as well as some of the legislation, but it has not so far translated into
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“Dienststelle der Deutschsprachigen Gemeinschaft für Personen mit einer Behinderung
sowie für dies besondere soziale Fursorge” (Office de la Communauté germanophone
pour les personnes handicapées ainsi que pour l’assistence sociale spéciale) (M.B.
13.11.1990).

15The transfer of the exercise of the constitutional powers is really a constitu-
tional transfer of legislative authority. In fact, the use of the term “exercise” is quite
semantic, since the Walloon Region and the COCOF have complete normative author-
ity over the transferred domains, and must approve any “retrocession” of the exercise
of these powers to the French Community: see M. Leroy and A. Schaus, “Les rela-
tions internationales,” in Les réformes institutionnelles de 1993, Vers un fédéralisme
achevé (Bruxelles: Bruylant, 1994), p. 41. The term was used, however, to make it
clear that the new authorities were limited in the exercise of these new powers as the
French Community had been: in other words, while the Walloon Region Assembly
has jurisdiction over the whole Walloon Region for regional powers (such as urban
planning or public transit), it only has jurisdiction over the French-speaking parts of
the Walloon Region in the exercise of the transferred community powers (i.e., the
Walloon Region minus the territory of the German-speaking Community).

16Décret II de la Communauté française du 22 juillet 1993 attribuant l’exercice
de certaines compétences de la Communauté française à la Région wallonne et à la
Commission communautaire française, and corresponding decrees in the Région
wallonne and the COCOF, taken pursuant to s. 138 of the constitution. With this transfer
of legislative power, the COCOF has become, for many analysts, a federated entity.
See, for instance, B. Blero and F. Delcor, “Les transferts de compétences de la
communauté à la région,” in Les réformes institutionnelles de 1993: vers un fédéralisme
achevé? (Bruxelles: Bruylant, 1994), p. 100.

17I mention this distinction, because despite the recent constitutional transfer,
the 1960s distinction between the two funds affects the way the new legislators can
act (particularly with regard to appeal mechanisms).

18Note that reimbursement for medical services is done through health-care
“mutualities” with which individuals register. The federal Institut d’assurance-maladie-
invalidité receives funds from the Institut national de la sécurité sociale (ONSS) and
transfers money to the many “mutualities” who reimburse their members.

19See, for instance, Arrêté du gouvernement de la Communauté française du 8
décembre 1995 transférant des membres du personnel du Fonds communautaire pour
l’intégration sociale et professionnelle des personnes handicapées à la COCOF, (M.B.
10.02.96); Art. 73 of the Décret du Conseil régional wallon du 6 avril 1995 relatif à
l’intégration des personnes handicapées, (M.B. 25.02.1995); Arrêté du Collège de la
COCOF du 18 juillet 1996 portant équivalence de certains grades des fonctionnaires
du Fonds bruxellois francophone pour l’intégration sociale et professionnelle des
personnes handicapées (M.B. 18.9.96).

20In Brussels, however, the COCOF is about to modify its policies to permit
organizations to attend meetings with the administration with the disabled person
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requesting services, but not in lieu of them. This is presented as another way of pro-
moting the autonomy of the person with disabilities.

21Created by arrêté royal 09.07.81 (M.B. 21.08.81).
22Along the same lines, until recently, the evaluation of a person’s level of

autonomy and professional integration was decided jointly between the person’s so-
cial worker and the manager of the adapted work enterprise. Now, it is done solely by
the former, since it is thought that managers could be in a conflict of interest position,
seeking to maintain a person’s low level of integration to justify a higher public sub-
sidy (which is proportional to the rate of reduced productivity).

23For details, see the section on the intergovernmental process.
24This 20–30-percent rule is found in unabrogated sections of the national 1963

legislation. So, although federated bodies have developed less rigid definitions in their
own legislation, technically, this numerical one still applies. Why the bodies have not
abrogated this national rule (or incorporated it into their own legislation) is unclear.

25This is not the rule, as most social-security programs (health, unemployment
insurance, workers’ compensation, pensions and family allowances) are not financed
through general tax revenues, but through premiums linked to salaries.

26
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33Concluded by Conseil du Travail (15.10.75). Note that an employer cannot
fire an employee in order to benefit from this program.

34It would be 40 percent in the German Community.
35Conseil de l’Europe, Comité pour la réadaptation et l’intégration des

personnes handicapées, La législation anti-discriminatoire à l’égard des personnes
handicapées, Rapport établi par la délégation belge – février 1997, pp. 14-15.

36Convention collective no. 43 septies du 02.07.96.
37“Augmentation du salaire minimum dans les ETA,” Le Soir, 24 avril 1998, p. 3.
38The federal contribution takes the form of a generalized reduction in social-

security premiums that adapted work enterprises must pay, see Loi du 6 décembre
1996 (M.B. 24.12.96).

39For the federal public service, A.R. du 11.08.72, as modified by A.R. 10-06-
75 (M.B. 29.07.75), A.R. 29-11-76 (M.B. 19.01.77) et A.R. 19-07-85 (M.B. 07-08-85).
For public organizations, A.R. 05-01-76 (M.B. 03-03-76), as modified by A.R. 23-10-
89 (M.B. 23-11-98).

40Opinion of the State Council, legislation section, concerning s. 12 of the
Avant projet de décret wallon portant une politique globale d’ intégration des personnes
handicappées L. 23.478/2/V, 12-08-1994. The proposed quotas were aimed at private
enterprises hiring 50 people or more. Quotas for the Walloon Region are found in
Arrêté de l’ exécutif régional wallon, 13-09-90 (M.B. 11-12-90).

41Here is another interesting initiative: a non-profit organization, Le Centre
d’adaptation à la route pour automobilistes handicapés, will assess a person’s ability
to drive, will loan an adapted vehicle for driving lessons and exams and recommend
equipment.

42The State Council is the major administrative law appeal tribunal.
43Voir arrêt 49/93, C.A. 24 June 1993 (French Community); 25/97, C.A. 30

April 1997 (Flemish Community). Note that in this case, the Walloon Region inter-
vened to support the Flemish Community against the federal government’s position.

44Opinion of the State Council, legislation section, no. 23,478/2/v, 12 August 1994.
45Art. 22 décret wallon 06.04.95: Appeal Commission (administrative,

multidisciplinary, headed by a judge). It has jurisdiction over appeals concerning de-
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51Education was developed in 1989, but ever since 1970, there have been two
Departments of Education, one for each linguistic group, and each one has its own
specific legislation.

52Décret de la Communauté française du 3 juillet 1991 relatif à l’intégration
sociale et professionnelle des personnes handicapées, (M.B. 30.07.91).

53There is a convention between the Walloon Fund and the French Community
providing for the payment of 370,000 BEF per year, per student. It is estimated that
there are 400 to 500 students in that situation.

54“Dienststelle der Deutschsprachigen Gemeinschaft für Personen mit einer
Behinderung sowie für die besondere soziale Fürsorge,” créé par Loi du 19.06.90 (M.B.
13.11.90).

55Décret du Conseil régional Wallon du 6 avril 1995 relatif à l’intégration des
personnes handicapées, (M.B. 25.05.95).

56While Brussels is officially a bilingual region, bicommunautaire institutions
are the exception, not the rule. In Brussels, only 14 institutions catering to disabled
persons are officially bilingual, and thus governed by the COCOM. They are all full-
time residential institutions or day centres for adults. There are no bilingual adapted
work enterprises in Brussels. Note that the COCOM is financed not by both commu-
nities, but through federal transfers.

57It has been delegated administrative, not legislative, powers. This is not rel-
evant in the present context, Loi spéciale du 12 janvier 89, s. 65 and Constitution,
s. 166(3)(2).

58The Fonds bruxellois des francophones pour l’intégration sociale et
professionnelle des personnes handicapées is to be replaced by the regular civil ser-
vice. Representatives of COCOF explained that they believe it preferable to integrate
services for persons with disabilities into the regular civil service, rather than getthoize
it in a separate administrative body. This approach is, of course, quite different from
the one taken by the other federated bodies.

59The problem of people domiciled outside the territory of a particular entity
and who want services from that entity is addressed below, in the section dealing with
cooperation agreements.

60Note that there are no Flemish or bilingual adapted work enterprises in
Brussels.

61Note that for Dutch-speakers in-and-out of school, support is provided by
distinct bureaucracies (the Department of Education inside schools, or the Vlaams
Fond outside schools) but under the responsibility of the same federated entity, that
is, the Flemish Community.

62Entreprises de travail adapté are discussed below.
63It is unclear, however, whether a federated entity could “subsidize” user fees.

This would likely be seen as an infringement of exclusive federal power over social security.
64In the past, provinces were administrative divisions of the unitary state. They

are now administrative divisions of the federal order of government, and not feder-
ated entities. They have no legislative power, for instance.
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65Agence Wallonne pour l’intégration des personnes handicapées (AWIPH),
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issues and advocate its interests. This championship role has been seen as the
natural purview of the federal government; for the past two decades, the dis-
ability community has pinned its hopes on the federal government because of
the human rights protections that Ottawa introduced in the early 1980s. These
protections were seen as the key to opening all other doors, including employ-
ment opportunities and access to disability-related supports, that would lead
to full citizenship. Moreover, federal constitutional protection takes precedence
over all other laws, which means that these would have to conform to the re-
quirements of the federal statute. A wide range of laws, policies, and programs
would have to be changed in order to make concrete and real the national com-
mitment to human rights.

But in recent years, the disability community has been deeply concerned
that current shifts in federalism in Canada, embodied in a document known as
the Social Union Framework Agreement (discussed below), will transform fun-
damentally the power balances in this country. The community worries that
changes to the current “rules of the game” could undermine progress on the
disability front. The fear is that the disability agenda could suffer a serious
setback under new federal-provincial arrangements. While disability is a key
item on the federalism agenda, the new federal-provincial relationships inad-
vertently could end up impeding progress on disability issues. In order to
understand this irony and how it evolved, it is first necessary to look at the
structure of the Canadian federation and current discussions to change its shape.

CHARACTERISTICS OF THE FEDERATION

Constitutional

Canada is a federated structure whose governance framework is set out in the
British North America Act (BNA) of 1867. The framework was supplemented
by the introduction of the Constitution Act in 1982.

Under the BNA Act, the federal government was designated as respon-
sible for the “peace, order and good government of the country.” The Act confers
implicitly a federal spending power that allows the federal government to make
payments to individuals, institutions or other governments for purposes that
Parliament does not necessarily have the power to regulate. Ottawa claims that
this constitutional interpretation gives it the power to spend money and attach
conditions to the money even if the purposes fall within the clear purview of
the provinces.



Canada’s Federal Regime and Persons with Disabilities



154 Sherri Torjman





156 Sherri Torjman

set out in section 36(1): “to provide essential public services of reasonable
quality to all Canadians.” Mobility rights, in particular, ensure that all Canadi-
ans can move freely to and take up residence in any province. The implications
of mobility rights with respect to disability supports and services are discussed
more fully later. The rights of persons with disabilities are also affirmed in
federal and provincial human rights codes that apply to both the public and
private sectors. Employment equity legislation and programs in some jurisdic-
tions are designed to increase the labour force participation of designated
populations, including persons with disabilities.

In addition to the general protection afforded in these codes, several
jurisdictions set out explicit employer obligations in their respective employ-
ment equity acts. The new federal Employment Equity Act, which came into
effect in October 1996, is intended to achieve equality in the workplace and to
correct conditions of disadvantage, although the requirement to provide “rea-
sonable accommodation” needs clarification and interpretation. Workers’
compensation legislation in most jurisdictions also places a positive obliga-
tion upon employers to accommodate workers injured on the job.

Jurisdictional

In Canada, there are few areas around which there is a clean jurisdictional
split. As noted, the federal government is responsible for issues of national
and international concern. Primary federal areas of responsibility include cus-
toms, foreign policy, fisheries and oceans, communications, and transportation.
Provinces, by contrast, are concerned with municipal issues and services to
people such as health, education, welfare, and social services. But many areas
overlap and there is shared responsibility in several fields. The transportation
issue is a case in point. Here the distinction in jurisdiction is made along the
lines of scale. Transportation concerns that apply to interprovincial or interna-
tional travel lie in the federal domain. By contrast, provincial and, in some
cases, municipal governments are responsible for local or intraprovincial
transportation.

While most discussions of disability issues focus on supports, employ-
ment, and income, the transportation issue illustrates that there are no simple
divisions when it comes to the federal and provincial governments. It is also
worth noting that substantial progress with respect to transportation accessibility
has been achieved in recent years. While the systems are by no means problem-



Canada’s Federal Regime and Persons with Disabilities



158 Sherri Torjman

come on board as a result. This shift in emphasis is explained more fully in a
report entitled How Finance Re-Formed Social Policy.4

There are several public bodies expressly concerned with disability is-
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In 1991, 48 percent of working-age people with disabilities were em-
ployed, 8 percent unemployed, and 44 percent were “not in the labour force.”
People with severe disabilities are least likely to be in the labour force. The
reasons for not joining the labour force most often cited by people with dis-
abilities included losing their current income (21 percent), problems with
training (16 percent), and no jobs available (15 percent).7

Persons with disabilities, particularly women, are concentrated at the
bottom end of the income scale. About 60 percent of persons with disabilities
have incomes below the poverty line.8  Of adults with disabilities, 43 percent
had an individual income of less than $10,000 per year and 26 percent had an
income of less than $5,000. Adults with severe disabilities are much more likely
to be poor than those with mild disabilities. These figures do not take into
account the extraordinary costs associated with disability that can be substan-
tial in many situations.

But disability affects far more than just a minority of the population. It
touches everyone. All Canadians have some experience with disability through
contacts with relatives, colleagues or friends with a disabling condition. A major
social-security review that had been conducted in 1994 by the federal Depart-
ment of Human Resources Development succinctly summarized this reality:
“People with disabilities are our parents, brothers, sisters and spouses, as well
as our colleagues, our friends, our neighbours and ourselves.”9  Moreover, most
Canadians will experience some form of functional incapacity or limitation as
a normal part of aging; the incidence of disability rises directly with age. Seven
percent of children under age 14 have some form of disability compared to 50
percent of the population over age 65. The rate of disability for working age
Canadians, aged 15–64, is 13 percent.10

The fact that this national profile is dated is itself a major issue with the
disability community. Statistics Canada’s HALS was supposed to be conducted
every five years as a post-censal survey, that is, after the formal national cen-
sus which is conducted every five years. The last census was conducted in
1996 and results are now being released. But due to budget constraints and
“other priorities,” Statistics Canada had decided that the HALS post-censal
survey would not be carried out this time. The Sor wo par]TJ
0 -1sr]TJ
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Political Organization of Disability Groups

The political organization of disability groups tends to mirror the political struc-
ture of the country. There are national groups whose mandate is concerned
mainly with issues of national and international scope. At the political level,
they relate primarily to the federal government. Key national groups include:
the Council of Canadians with Disabilities, the Canadian Association of Inde-
pendent Living Centres, the Canadian Association for Community Living, the
Canadian Paraplegic Association, the Canadian Council on Rehabilitation and
Work, the Canadian Hearing Society, the Canadian National Institute for the
Blind and the Canadian Cystic Fibrosis Foundation. This list is by no means
exhaustive; rather, it is intended to illustrate the wide range of organizations
that comprise the disability community.

Many national groups receive some core funding from the federal gov-
ernment although these grants have been cut in recent years. Groups have had
to rely more upon other sources of funds including memberships, contracts
and private donations from individuals and foundations. National groups typi-
cally have provincial offices. In some cases, the Quebec office has split from
the national group and acts independently at both the provincial and federal
levels. The disability organization representing the province of Quebec, for
example, is not part of the structure of the Council of Canadians with Disabili-
ties. Provincial groups, in turn, generally have local chapters. These work on
issues at the municipal government and local service level. Most voluntary
organizations in Canada conform to this federated structure. Their national
office relates to the federal government; provincial and local branches deal
with provincial and local governments, respectively. But groups working in
the disability area, perhaps more than any other field, place a strong emphasis
on the federal arena. This emphasis is the result of several factors.

The Charter of Rights and Freedoms lies at the heart of the citizenship
agenda. The disability community has been keen to push this agenda because
it believes that citizenship represents the key to all other doors: employment,
disability-related supports and services, and access to transportation and
communications.

A major factor in the preoccupation with citizenship is the recognition
that an inordinate focus upon provincial health and social service policy would
not effect associated changes in employment policy, education, transportation,
and communications. These areas are considered crucial for promoting full
participation in Canadian life. Another reason for pushing the citizenship agenda
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is to ensure that every government department and agency make provision for
persons with disabilities in their respective policies, programs, and services. A
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A related problem for all agencies, but again for the disability commu-
nity in particular, is the fact that the new federalism involves extensive
discussions in federal-provincial working groups involving government offi-
cials. While governments claim to be improving their accountability to the
public (see, e.g., the Future Directions Strategy discussed below), the action
has not yet matched the rhetoric. The voluntary sector is concerned that it will
be left out of these federal-provincial forums altogether, or at best consulted
after the fact.
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• health-related goods such as medications, special dressings, oxygen
equipment, dialysis equipment, surgical dressings, and medically-
prescribed diets;

• attendant services that provide assistance with personal needs such as
bathing, feeding,  dressing, and grooming;

• homemaker services for help with household tasks such as cooking, shop-
ping, meal preparation, cleaning, and home maintenance;

• respite services, which refer to assistance primarily for families caring
at home for children with severe disabilities;
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Attendant services combine both health and social service elements because
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they may be at university, seeking work or at home — generally make provi-
sion for special needs on their own.

Some jurisdictions operate programs designed solely for the provision
of technical aids and equipment. These programs vary widely throughout the
country. In some cases, they include a range of assistive devices. In other cases,
only certain types of equipment (e.g., hearing aids, respiratory equipment or
wheelchairs) are provided or only persons with certain conditions (e.g., pa-
ralysis, cancer or cystic fibrosis) can qualify for assistance under the program.

Tax Credits

Some disability supports are not delivered directly. Rather, their cost can be
reduced by various benefits delivered through the income tax system, namely
the medical expense tax credit and the disability tax credit. The medical ex-
pense tax credit helps offset the cost of a designated list of disability supports.
Because the credit may be claimed in respect of the health-related expenses of
an individual, spouse or dependents, it is available to all Canadians and not
just to persons with disabilities. There is a long list of expenses deemed eligi-
ble for the medical expense tax credit. They include: payments to medical
practitioners, nurses and hospital services; attendant care; nursing home care;
medical devices (e.g., artificial limbs, wheelchairs, braces, eyeglasses and a
list of prescribed devices); prescribed drugs; and home renovations. The medi-
cal expense tax credit is non-refundable; it reduces income taxes owing and
does not benefit people with incomes below the taxpaying threshold.

The disability tax credit also provides some tax relief for the additional, but
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allowed for the federal government to share with the provinces the cost of a
wide range of vocational supports needed to help persons with disabilities en-
ter or re-enter the labour market.

In 1997, the federal and provincial governments began to explore ways
to improve the VRDP agreement. The new Employability Assistance for Per-
sons with Disabilities Act also allows for the cost-sharing of a broad range of
services including assessment, employment counselling, wage subsidies, and
technical aids and equipment. But the current cost-sharing arrangement will
be replaced by a federal allocation to the provinces on the basis of a set for-
mula. Alcohol and drug treatments will not be included under the new
agreement. It will cover a five-year period with provision for a review after the
first three years and will incorporate an accountability framework with associ-
ated outcome targets.
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Opportunities Fund

The 1997 federal budget announced an Opportunities Fund worth $30 million
a year for three years. Under this fund, federal dollars are allocated in propor-
tion to the working-age population of persons with disabilities. A small portion
of the fund (about 10 percent) was reserved for national initiatives. Its purpose
is to work in partnership with organizations representing persons with dis-
abilities and other sectors to reduce barriers to labour market participation and
to support innovative approaches to employment or self-employment. The tar-
get population includes persons with disabilities who require assistance to
prepare for, find, and secure work, and who are not currently eligible for EI-
funded employment programming. The dollars may be used to assist persons
who have participated in other labour market initiatives but are still unable to
make the transition to employment.

The Opportunities Fund is intended to complement existing program-
ming. Services such as employment counselling and job-finding clubs can be
supplemented by special supports paid for by the fund. It can also build on
pilot projects developed by non-governmental organizations. The various em-
ployment benefits supported under the fund include targeted wage subsidies to
help offset the incremental costs of hiring a person with a disability; targeted
earnings supplements; job-creation partnerships; self-employment assistance;
training to help individuals take courses; and case management to support the
development of personal action plans.

Aboriginal Programs

The federal government has entered into a series of bilateral National Frame-
work Agreements with organizations representing First Nations to guide the





172 Sherri Torjman

Workers’ Compensation. Provincial workers’ compensation replaces between
75 percent and 90 percent of lost insured earnings in the event of occupational
injury, disability or disease. The variation is actually smaller than the numbers
suggest because the programs with 75 percent replacement rate base the ben-
efits on gross earnings while the 90 percent benefits are based on net earnings.
Employees receive compensation in the event of injury but abrogate their right
to seek legal damages. Benefits are determined by the length and severity of
the incapacity. In addition to cash awards, workers’ compensation plans in-
clude a variety of in-kind benefits, such as rehabilitation services. Employers
pay 100 percent of the cost of this program.

Employment Insurance. Employment Insurance (EI) is a federally adminis-
tered program that replaced Unemployment Insurance in 1996. EI provides
income protection from temporary work absences arising from unemployment,
illness, disability, or birth or adoption of a child. The risk for which EI offers
protection must be a temporary interruption. Workers who are unemployed
over a prolonged period may receive assistance under different programs, no-
tably, CPP and welfare.

Employability enhancement is a major focus of the new program. EI
redirected a substantial sum of money ($800 million) from income support to
employability benefits. These include a package of active employment mea-
sures, noted earlier, to help workers prepare for and find a job. A three-year
$300 million fund also was established to generate economic growth and cre-
ate new jobs.

Canada/Quebec Pension Plan Disability Benefit

The purpose of the Canada Pension Plan is to protect workers and their fami-
lies from a long-term or permanent interruption of earnings as a result of
retirement, severe and prolonged physical or mental disability, or death. Quebec
operates an analogous program.

There are three eligibility criteria for the CPP disability benefit. Con-
tributors must be between the ages of 18 and 65. They must have paid into the
program for four of the last six years. The third eligibility criterion relates to
the disability itself that is both severe and prolonged and interferes with sub-
stantially gainful employment.

The disability benefit is a fully indexed, taxable benefit. It consists of
two parts. All beneficiaries receive the flat-rate component — $339.80 a month
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whose resources are inadequate to meet their needs and who have exhausted
other avenues of support. Persons with disabilities are a substantial group; in
1995, an estimated 20 percent of welfare cases (approximately 332,000) were
headed by a person with a disability.

Each province and territory sets its own rules and regulations that gov-
ern eligibility, amount of basic assistance, type and amount of special assistance,
enforcement policies and provisions governing appeals. Despite the differences,
all jurisdictions have several features in common. Applicants must qualify on
the basis of provincial definition. Provinces generally require that the disabil-
ity be severe and prolonged and that the applicant with a disability be considered
“unemployable” — i.e., unable to engage in remunerative employment. In ad-
dition, applicants must qualify for welfare on the basis of a needs test. The
value of their liquid (i.e., cash, bonds) and fixed (i.e., house, car) assets must
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they face problems arising from geographic isolation and the lack of commu-
nity supports and services.

Lack of Supports

Many Canadians who require assistance to live independently in the commu-
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risk their security, and possibly their lives, if they cannot gain access to these
supports.

Finally, even when disability supports are available or affordable, prob-
lems may arise around responsiveness. Consumers typically have little say in
how services are delivered or managed. Some services operate as though they
are needed only between regular working hours on weekdays. Services may
not be available at the place they are required. Attendant services may be de-
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Low Incomes

Canadians whose work is interrupted temporarily or permanently as a result of
disability or who have no workforce attachment must rely on various income
programs. There is no comprehensive disability income system. As noted, it is
more a patchwork of uncoordinated programs. There are multiple assessments
based on different criteria which add to the cost and complexity of the system.
Until recently, there were few links among the programs. Some would say that
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below poverty levels. In addition, certain sources of disability income, includ-
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International Decade of Disabled Persons

Canada continued its work in this area in respect of the United Nations Decla-
ration of the International Decade of Disabled Persons (1982–1993). In 1982,
a major federal-provincial effort was initiated to propose options for disability
income reform. In response to recommendations in the Obstacles report, so-
cial services ministers established a federal-provincial working group. The
group conducted an exhaustive study which developed several costed options
for income security reform. These proposals were published in a Joint Federal-
Provincial Study issued in 1985.

Another major initiative was the appointment of a Royal Commission
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Mainstream Review

In 1992, the Conference of Federal/Provincial/Territorial Ministers of Social
Services announced a mainstream review to develop a collective strategic frame-
work for the full integration of Canadians with disabilities. Ministers also
directed that the review explore whether governments and individuals with
disabilities could agree upon a vision and statement of principles. The report
of the mainstream review proposed the “open house” concept as a conceptual
framework to support the shift from segregation to mainstreaming.

The open house concept emphasized the importance of persons with dis-
abilities enjoying the same rights and benefits as other Canadians and
participating fully in all aspects of life including school, work, and recreation.
This participation is made possible by the removal of discriminatory social,
economic, and physical barriers and the provision of supports that accommo-
date and respect differences. The report also explored the need to make generic
programs, such as child care, training, and education, more open and inclusive.

Standing Committee on Human Rights and the Status of
Disabled Persons

The Standing Committee on Human Rights and the Status of Disabled Per-
sons, a committee of the House of Commons, actively promoted the equality
rights of persons with disabilities. In its 1990 report, A Consensus for Action:
The Economic Integration of Disabled Persons, the committee recommended
that all federal departments, Crown corporations, and agencies be required to
review and reform legislation and regulations in order to promote the integra-
tion of persons with disabilities. The report called for an effective mechanism
to ensure ongoing and consistent monitoring of all policy, legislation, and regu-
lations in relation to persons with disabilities. In its 1992 report, Paying Too
Dearly, the committee highlighted the costs of the continued marginalization
of persons with disabilities. The following year, the committee published As
True as Taxes: Disability and the Income Tax System. The report explored vari-
ous improvements to the tax system, for example, including more items within
the medical expense tax credit, creating a new disability expense tax credit,
and making the disability tax credit refundable. That same year, the committee
produced the report Completing the Circle which highlighted the needs of
Aboriginal Canadians with disabilities.



Canada’s Federal Regime and Persons with Disabilities 181

In 1995, The Grand Design: Achieving the Open House Vision further
developed the open house vision that had been put forward in the mainstream
review. The report assessed the successes and limitations of the National
Strategy for the Integration of Persons with Disabilities. The committee rec-
ommended the appointment of a secretary of state with a mandate to coordinate
federal activities related to disability, carry out an impact assessment of all
proposed measures on persons with disabilities and prepare an annual report
to be referred to the standing committee. The committee also proposed a set of
protections within the Canada Health and Social Transfer to ensure minimum
funding for disability supports.

Social Security Review

The social security review was launched by the federal Department of Human
Resources Development in early 1994 and completed in 1995. It included a
comprehensive exploration of options for reforming a range of social programs:
child benefits, Unemployment Insurance, labour market programs, and other
areas of social policy.

The review produced a series of background papers, one of which dealt
with persons with disabilities. The paper put forward several proposals for
reform, including a comprehensive earnings replacement program or a guar-
anteed annual income for persons with disabilities.

Task Force on Disability Issues

The federal Task Force on Disability Issues was established in June 1996 by
the ministers of human resources development, finance, revenue, and justice.
Its mandate was to define and make recommendations regarding the role of the
Government of Canada as it relates to persons with disabilities.

The task force travelled extensively and organized 15 public consulta-
tions throughout the country. It commissioned a set of research papers on five
key issues: national civil infrastructure/citizenship, legislative review, labour
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coordination, and accountability at the federal level. It proposed a legislative
review to establish an ongoing strategy to assess laws and policies for their
impact on persons with disabilities. The task force recommended the incorpo-
ration of a “disability lens” in the development of all laws, policies, and
programs. It also suggested an ongoing accountability mechanism to track
government actions and the publication of an annual report; changes to exist-
ing labour market programs; and improved tax assistance to offset the costs of
disability.

Federal-Provincial Working Group

The most recent initiative in Canada is a report by a federal-provincial work-
ing group on disability. It is entitled In Unison: A Canadian Approach to
Disability Issues. This vision paper evolved as part of the social union process
currently under way in Canada. The document is described below, following
the discussion of the current political context, and more specifically, the social
union negotiations.

Future Directions Strategy

In July 1999, the federal government announced yet another national strategy
on disability entitled Future Directions to Address Disability Issues for the
Government of Canada: Working Together for Full Citizenship. The document
builds on the In Unison report and states that the purpose of the strategy is to
affirm the federal commitment to action. The strategy focuses upon increased
public accountability and improvements to policy and program coherence. It
promises to strengthen the coordination of disability issues and to improve
access to programs, services, and information by persons with disabilities. The
federal government will engage in discussions with the provinces, Aboriginal
representatives, and community organizations in order to meet these stated
objectives.

SOCIAL POLICY REFORM

In the past two years, Canada has been engaged in discussions around a new
framework for federalism referred to as the social union. The social union dis-
cussions focus primarily upon the “who does what” of social policy, that is,
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the respective roles of the federal and provincial governments, the associated
financing arrangements, and the monitoring and enforcement functions.

In February 1999, the federal and provincial governments (except Que-
bec) signed a Social Union Framework Agreement which sets out some general
rules for how these two levels of governments should work together in future.
It is intended to promote a respectful and collaborative approach to resolving
key social issues that are not clearly defined as exclusively federal or provin-
cial. The agreement talks about, among other issues, the need to protect the
mobility rights of Canadians and the importance of acib6.4(o)13.7(v)13.7(e)e
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The federal and provincial governments have been embroiled for years
in constitutional discussions. The negotiations that took place in 1986 and 1987
and led to the drafting of the proposed Meech Lake Accord were regarded as a
failure. Crucial negotiations affecting the future of the country had been held
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to be divided into political jurisdictions or single ministries as though these
needs could be compartmentalized into neat boxes. That approach not only
exacerbated existing problems but often created new problems.
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Great Depression of the 1930s. Welfare caseloads were poised to skyrocket in
response to the economic slump.
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that they are passed back and forth between jurisdictions. Ottawa often would
try to get people to move from a federal benefit, such as EI or CPP, onto a
provincial program, usually welfare. The provinces, in turn, would shift people
from provincial programs such as welfare or workers’ compensation to federal
programs, in this case, CPP. At the very least, there is now a federal-provincial
venue to address this problem. There is a process in which Ottawa and the
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persons with disabilities, and removing the disincentives to work in current
income programs.

These objectives are intrinsically linked. Availability of and access to dis-
ability supports are required to promote employability. These supports allow access
to education and training programs and ensure that persons with disabilities can
get to and function in their workplaces. Access to paid work clearly has a direct
impact upon earnings and the need to rely upon programs of income support.

In Unison commits all governments in Canada to work toward these
objectives. Equally important, it encourages all governments to work together
to reach these objectives. To date, several key issues have arisen out of the
federal-provincial In Unison agenda. These include the protection of mobility
rights, the harmonization of income security, the coordination of labour mar-
ket initiatives, and accountability.

Protection of Mobility Rights

Mobility is a central component of Canadian citizenship. It entails the
unimpeded movement of goods, services, and human and natural resources
throughout the country. The right to mobility is enshrined in section 6 of the
Charter of Rights and Freedoms. This right was reaffirmed in the 1996 Speech
from the Throne in which the federal government committed itself to “protect
and promote unhampered social mobility between provinces and access to so-
cial and other benefits, and [to] work with the provinces to identify new and
mutually agreed approaches.” The Social Union Framework Agreement ad-
dresses explicitly the need to remove barriers to the mobility of Canadians.

Mobility is a key issue for persons with disabilities. Because they rely
on personal supports that typically are attached to residential or income pro-
grams, persons with disabilities are not free to move throughout the country.
The In Unison document commits the federal and provincial governments to
improved portability. Within the disability context, “portability” means that



190 Sherri Torjman

commitment to portability would require each jurisdiction to develop a plan
for how it will ensure access to disability supports. Each plan should include
actions that articulate how disability supports would be detached from income
and other programs and “assigned” instead to the individual. The availability
of disability supports should never be an impediment to mobility.
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Coordination of Labour Market Initiatives

As noted, there are several major labour market initiatives that affect persons
with disabilities: Employability Assistance for People with Disabilities, fed-
eral/provincial labour market agreements, the Opportunities Fund, and the
National Framework Agreements with First Nations. The fact that there is now
a federal-provincial working group to address disability issues can encourage
these initiatives to work in tandem and support each other rather than proceed
independently.

A coordinated approach in which key players are at the “same table”
also can promote a shift from segregated to mainstream programming. It can
ensure that all mainstream programs make accommodation for persons with
disabilities. Accommodation could include extending course completion dates,
modifying the job description or work arrangements, and removing the age
limit for youth programs to help students with disabilities successfully com-
plete their training. Improved coordination also would reduce the numbers of
individuals who “fall through the cracks” because they do not meet current
eligibility criteria.

Accountability

Finally, In Unison commits the federal and provincial governments to an open
and transparent accountability process. The accountability framework is still
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But accountability can move well beyond reporting on the various ac-
tivities of different government departments. It can also involve an active process
of determining whether all government policies and programs are removing
barriers to the inclusion of persons with disabilities and, equally important,
promoting their participation as full and equal citizens. The formulation and
implementation of government legislation, policies and programs could be
examined, for example, through an “inclusion lens” in order to consider their
potential impact on persons with disabilities. A high-profile mechanism could
be designated or established within each jurisdiction to take responsibility for
incorporating an inclusion lens within all government activities.

FUTURE CHALLENGES

There is now in place in Canada a clear action plan rooted in strong values to
guide future federal-provincial action on disability. There are specific build-
ing blocks and clear objectives to pursue at the federal and provincial levels.
But this is only the first step and could face serious challenges even before it
gets actively under way. The problem is that this federal-provincial collabora-
tive process could end up being smoke-and-mirrors rather than real substantive
change. The challenges of the future arise around the issues of transparent
decision-making, a lowest common denominator approach and lack of federal
leadership.

Transparent Decision-Making

The recently announced Social Union Framework Agreement made reference
to the importance of public accountability and transparency. It talked about
the need to monitor and measure the outcomes of social programs and report
regularly on their impact. This commitment to transparency is crucial, espe-
cially in light of the fact that the federal-provincial process leading up to the
agreement was highly secretive and far from inclusive.

As noted, the working groups which have been struck as part of the
social union process, including the one on disability, are expected to develop
an accountability framework. This framework presumably includes some form
of discussion or consultation with interested stakeholders and the public more
generally. The danger is that the consultation process itself could become the
major or only action taken by governments. It is easy to make all the “busy
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work” surrounding consultation become the end in itself when it is actually
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perspective or a new way of addressing a problem. A given province, for ex-
ample, may object to the scrutiny of its policies and programs through an
inclusion lens. Important proposals can be lost if there is a sense that they may
not be well received in a certain province. Rather than struggle with the prob-
lem and figure out a compromise, many issues could be pushed to the back of
the agenda for another day, which may or may not come again.

There are also problems around the specific initiatives that have been
carried out to date. Short-term harmonization measures go only so far. While
they may improve the overall functioning of the income system, they still re-
tain the diverse range of programs. This problem has led to calls over the years
for comprehensive reform of the disability income system. But little action,
other than more study, is expected in this area.

Weakened Leadership Role

The disability community is especially worried that the federal-provincial
working group arrangement will water down the federal leadership role that,
in the community’s view, is so crucial to advancing the disability agenda. Ever
since the heady days of Canada’s new constitution and the introduction of a
Charter of Rights and Freedoms which guaranteed the protection of disability
rights, the disability community has regarded Ottawa as the champion of its
issues. The current fear is that the federal government will abandon its leader-
ship role in the name of constitutional conciliation and will be less prepared to
take action that protects citizens’ rights or introduce programs that will pro-
vide direct assistance to any given population.

CONCLUSION

The concerns that the disability community raises are relevant to all Canadi-
ans. There are questions about the future and ongoing role of the federal
government, in particular, in social policy issues. Will Canada’s national gov-
ernment be able to speak on behalf of the nation? Will its voice in representing
the needs of all Canadians be able, if required, to rise above the “horizontal
policy-making” that is reshaping the federation? Will it be able to act with
leadership and authority without being accused of infringing its consensual
commitments under the Social Union Framework Agreement? All Canadians
should be concerned about these crucial questions that the disability commu-
nity is raising on behalf of the entire country.
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which rest substantially with the Länder. Since 1949, German federalism was
formed by the idea that intergovernmental relations and government-citizen
relations should be practised in such a way that the uniformity of living condi-
tions (Einheitlichkeit der Lebensverhaeltnisse) is achieved and maintained.
Therefore, German citizens have the same social rights and obligations re-
gardless of where they live.

Germany as a Multi-Tiered System

To understand intergovernmental relations in Germany it is important to note
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federal jurisdiction, the significance of this constitutional provision is
correspondingly reduced to a minimum. In fact, the policy-making powers are
distributed asymmetrically between the federal and the Länder governments.
In addition, the legislative competences of the federal government are not re-
stricted to those policy areas enumerated by the Basic Law as exclusive federal
powers; the wide array of concurrent legislation has to all intents and purposes
been absorbed by the federal level of government with the consequence of
limiting the legislative powers of the Länder to a small number of exclusive
powers. The dominance of the federal government in the field of concurrent
powers is especially true in the field of social policy. Until 1994 the federal
constitution stated that the federal government has the right to legislate in
matters of concurrent legislation to the extent that a need for regulation by
federal legislation exists, since, for example, the maintenance of uniformity of
living conditions necessitates such regulation. Although this provision was
weakened by the constitutional reform of 1994 the policy goal of attaining
social equity is still dominant.

Legislation at the Länder level is therefore more or less restricted to the
policy areas of culture and education, local government, law and order and the
police, and the regulation of broadcasting. While the Länder have almost no
legislative competences in the realm of social policy, their powers and func-
tions in administration and implementation are much more important. The
Länder have to execute nearly all federal laws because the federal government
deals with specific matters based on federal authority. The normal situation is
to have federal laws applied by the Länder. Although the federal government
retains substantial powers of normative influence and supervision of adminis-
trative activities, the Länder are not mere administrative subdivisions of the
federal government. They enjoy a large degree of autonomy in the administer-
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The Organization and Functioning of the German Upper House
of Parliament

Although the important legislative competences as well as those for taxes stay
with the federal government, the Basic Law ensures substantial Länder influ-
ence, especially through the Bundesrat, which includes members of the Länder
governments. All federal laws have to pass the Bundesrat, many of them need-
ing Bundesrat approval. In order to understand the system of German federalism,
it is important to reflect on the provision of the Basic Law (article 77) which
states that those laws that greatly affect the interests of the Länder, such as
financial matters or administration, require the approval of the Bundesrat. While
in the early years of the Federal Republic approximately 42 percent of all fed-
eral legislation required approval, the percentage has undergone a distinctive
increase: nowadays more than 60 percent of all federal laws have to be ap-
proved by the Bundesrat. As a result of this development the role of the second
chamber of the federal parliament and thereby of the Länder has gained even
more importance. The regime of interlocking federalism has intensified.

Intergovernmental Mechanisms
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measure of vertical balance; it should provide the basis for the Länder to insti-
tutionalize (social) programs on their own and to implement the federal laws
without interference from the federal government.

The distribution of the particularly profitable VAT not only presents an
instrument to reduce vertical imbalances in revenues, but it is also important
as the first step of horizontal financial equalization (article 107, Basic Law).

Because the primary distribution of tax revenues between the federal
and the Länder governments is not sufficient, a need for other financial provi-
sions remains. First, there is the mechanism of horizontal fiscal equalization,
facilitating the redistribution among the financially weak or less efficient and
the financially stronger Länder. Second, there exists a constitutional provision
for the federal government to provide grants-in-aid to those Länder which are
less efficient and financially weak. Despite the constitutional and legislative
provisions, including elements of equalization, there are still relevant horizon-
tal imbalances. Since German reunification in 1990, the problem of financing
German federalism has become a severe challenge to the intergovernmental
regime.

With regard to social policy, it is important to note that the German
federal system normally does not work on the basis of shared-cost programs.
In general, there are no federal transfers to state governments in order to fund
social assistance programs as is the case in Canada. Although there are a number
of exceptions, the basic assumption is that the federal government and the
Länder meet separately the costs resulting from the discharge of their respec-
tive tasks.

Only those federal laws executed by the Länder and involving the dis-
bursement of funds may provide that such funds shall be contributed wholly or
in part by the federal government (Geldleistungsgesetze, article 104 a, section
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political and legal conflicts between the municipalities and the respective Länder
governments. This financial problem has direct consequences on local govern-
ment functions in the area of social policy On the one hand, they are obliged to
fulfill those transferred responsibilities, which are to be carried out on behalf
of the Länder or the federal government. Most importantly, local governments
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intergovernmental regime where the Länder participation in policy-making at
the federal and European levels is much more important than at the Länder
level. This type of intergovernmental regime is clearly distinguished from a
disentangled interstate system of federalism where the federal and the state
governments act independently of one another in their respective areas of leg-
islative competence. The German system can be characterized by the following
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the regime of interlocking federalism under certain circumstances. Especially
in periods when the Bundesrat is dominated by the federal political opposi-
tion, political responsibilities can no longer be clearly identified.

Whereas the regime of interlocking federalism once seemed able to sat-
isfy political, economic, and social needs, in recent years, in particular, it has
been criticized for having serious defects with respect to its effectiveness. The
slow decision-making process caused by the “divided government” (different
party majorities in both houses of parliament) and by the effects of the fiscal
crisis brought on by the costs of reunification is bringing under attack the cur-
rent regime of intergovernmental relations. For several decades, the assessment
of the German system of intergovernmental relations was dominated by the
criteria of the division of powers and its consistency with the political goal of
achieving social equity despite the formal distribution of powers between the
two levels of government. The political goal was therefore to achieve a federal
regime not in conflict with the maxim of uniform living standards. With the
growing horizontal imbalance resulting from post-reunification political and
economic changes, the consensus on this policy goal seems to be diminishing:
while politicians and voters in the poor Länder hope to achieve uniformity by
strengthening the position of the federal government and preserving the sys-
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toward social justice, social security, and a fair and just social and economic
system. The welfare state principle lays the constitutional foundation for the
different programs for persons with disabilities. Because citizens will not be
able to derive any legal claims from this general guideline it is necessary that
all legislative bodies define the different services and supports more precisely.

The coordination and efficiency of disability programs is negatively af-
fected, not only in Canada but also in the Federal Republic of Germany, by the
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pursuant to which the principle of equal treatment is a right enforceable by
law, is rejected by the federal government while referring to the fact that the
German legal system is completely different from that in the US or Canada.

Basic Principles of Allocation of Responsibility in the Field of
German Governance of Disability Programs

Germany’s governing of disability programs is highly complex and inconsis-
tent: neither legally speaking nor in terms of allocation of responsibility. In
order to give an overview of the organizations playing a role in this field, one
needs to take into account that there are different levels of action:

• the allocation of responsibility between the federal government, the
Länder, and the municipalities (different orders of government),

• the allocation of responsibility between the different social security or-
ganizations: their abilities do exist regardless of the distribution of tasks
in the federal system, and18

• allocation of responsibility between governmental and non-governmen-
tal organizations (associations of private welfare work).

Vertical Allocation of Responsibility

The benefits offered to disabled persons by the authorities (the governance of
disability programs) correspond with the allocation of responsibilities in the
federal welfare state.19  The relevant laws are federal, they have to be passed by
both houses of parliament — e.g., the Social Code, Rehabilitation Adjustment
Act, Employment Promotion Act, Federal War Victims Relief Act, Severely
Disabled Persons Act, and Federal Social Welfare Act.

The tasks of the Länder consist mainly in the enforcement of different
types of federal laws. For this purpose, they pass provisions for implementa-
tion. When it comes to federal laws that provide for the creation and maintenance
of certain institutions/facilities for disabled persons, it is the federal govern-
ment that is responsible for setting the rules, but the Länder are responsible for
implementing the regulations. However, services are generally offered by chari-
table organizations and not by governmental institutions. In this case the
authorities act in a supervisory capacity and grant financial aid. There are some
federal laws that contain detailed provisions as to their implementation. The
Severely Disabled Persons Act provides for the statutory setting up of so-called
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central welfare offices, and each of the Länder needs to have at least one such
office plus a corresponding number of branch offices. The costs incurred in
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This possibility to grant voluntary subsidies to disabled individuals or
to non-governmental organizations assisting persons with disabilities is the
major reason why in the Federal Republic of Germany the governance of dis-
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The criteria that need to be complied with in order to qualify for benefits de-
pend on contribution periods and are different for the four insurances. If a
disability is caused by an accident suffered at the workplace or on the way to
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hand, the pension insurance organizations (pension insurance schemes) are
very important for a region since they usually invest their funds locally. In
addition to the health insurance and pension insurance organizations, it is also
the employers’ liability insurance funds, in their capacity as organizations of
occupational accident insurance funds, that are responsible for the governing
of disability programs.

Charitable Organizations. Whereas self-help organizations are based on the
activities of the disabled persons themselves as well as on the work of their
families, charitable organizations are interest groups which enjoy constitutional
privileges and which are sometimes idealistically motivated: they work with
staff members from the most diverse professional backgrounds ranging from
social workers to nurses, but they also rely on volunteers.This way, thanks to
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Democrats and the Green Party frequently give priority to the promotion of
other societal minorities while those governed by the Christian Democrats tend
to give priority to the promotion of disabled persons. Since subsidies given to
self-help groups are of a voluntary nature, they frequently lack security/
continuity in terms of planning, which they so urgently need.27  But it is not
only governmental agencies that financially support these self-help groups.
Health insurance companies also have the possibility of granting financial sup-
port to these groups and agencies involved in rehabilitation.

Coordination of Support and Services in the Governing of
Disability Programs

In order to integrate the German governance of disability programs into a frame-
work that complies with the basic principle of “uniformity of living conditions”
— despite the fact that there are so many different organizations and ideas,
both at the federal and Länder level — coordination mechanisms had to be
created. This is an attempt to offset the deficits in terms of efficiency and trans-
parency concerning the different programs, which might be said to be a natural
result of the horizontal diversity of the organizations on the one hand, and the
vertical distribution of functions and responsibility on the other. It means that
the coordinating agencies also serve the purpose of meeting the social needs of
the disabled in a more appropriate way. At the federal level, coordination rests
with the federal Ministry of Labour and Social Affairs which uses the consult-
ing services of the Council for Rehabilitation of Persons with Disabilities
consisting of representatives of the organizations involved in the governance
of disability programs.

The Länder, because of their position in the federal system, are obliged
to enforce and implement federal laws regarding the concerns of the disabled
and they are also entitled to be involved in social planning. Within the frame-
work of this social planning, most Länder draw up regional plans centred around
the needs of persons with disabilities.The objective of these plans is two-fold:
(i) they are to describe the current situation in terms of assistance granted to
the disabled and its individual elements and (ii) they are to formulate pro-
grams as to how the support for persons with disabilities can be further extended
in the future. These regional plans mainly comprise the voluntary services pro-
vided by the Länder. The purposes of these social plans are manifold: they
help the organizations orientate their measures toward governmental objectives
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and they inform those affected about the services and assistance available. In
this way, the regional plans also fulfil a coordinating function.

The coordinators administering the disability programs at the municipal
level play an important role in the provision and the harmonization of services
and support for disabled persons. In the areas where there are no local coordi-
nators, this function is partially fulfilled by independent organizations. These
coordination offices/coordinators are contacts for persons with disabilities as
well as contacts for social-security organizations.

Supports and Services for Persons with Disabilities

Rehabilitation

Rehabilitation, considered a social right, is provided for in the first volume of
the Code of Social Law. It is defined first as the supports and services neces-
sary to prevent disabilities: to eliminate, improve, and prevent their aggravation
or to alleviate their consequences, and second as the supports and services
necessary to guarantee a person with disabilities, or threatened with disabili-
ties, a place in the community and above all in the labour market in accordance
with his/her preferences and skills. Pursuant to the Rehabilitation Adjustment
Act, the rehabilitation process has to pursue the objective of integrating those
with disabilities into the labour market, a profession, and society and, if possi-
ble, on a permanent basis. Since different measures of rehabilitation are assigned
to the different branches of the social-security system, the Federal Republic
does not have a uniform law governing rehabilitation. Instead, there are fed-
eral laws in the different books of the Social Code as well as in the Severely
Disabled Persons Act, the Employment Promotion Act and the Federal Social
Welfare Act. Rehabilitation is defined in the regulations adopted by the reha-
bilitation organizations, but not yet part of legislation. Due to the way the
German social-security system is structured, it is complicated to decide which
carrier is in charge of providing which type of rehabilitation services.

Medical Rehabilitation for the Restoration of Health

In the area of medical treatment, rehabilitation28  is equal to prevention and
cure.29  Since rehabilitation measures always have priority over the supports
and services/benefits granted by a pension insurance or the nursing care insur-
ance, insurance companies apply the same order. According to the insurance
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principle, medical rehabilitation support and services are mainly paid for by
the individual social-security organizations. They are also the ones who are in
charge of the provision of the services required. As long as measures of medical
rehabilitation are granted, the provider of benefits is also obliged to pay the living
expenses of the persons with disabilities and their families. The large number of
laws and regulations and the scope of responsibility of different agencies renders
coordination of the different rehabilitation offers extremely difficult. As there are
so many different organizations, it is frequently very difficult to do justice to the
principle of providing comprehensive and optimum support and services. In order
to tackle that problem, the rehabilitation agencies, as early as 1969, joined forces
and set up the federal Association for Rehabilitation. Its objective is an improved
cooperation among the different rehabilitation agencies by means of coordination
and communication. In addition to that, the federal parliament passed a rehabilita-
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Since under the intergovernmental structure, pre-school and school mat-
ters are within the jurisdiction of the Länder, rehabilitation measures at the
pre-school and school levels have to be handled by the Länder. Therefore, the
governments of the Länder decide whether children with disabilities are to be
integrated into regular schools or whether a particular Land is to offer special
schools for disabled children. Both decisions must be taken, both for rehabili-
tation at the pre-school and the school level. Whereas these school-related
decisions can be taken without prior consultation with the federal government,
cultural matters — including rehabilitation in schools — are to a large extent a
matter to be handled in accordance with the ideals of cooperative federalism.
In this area, the Länder coordinate themselves. As early as in 1948 (a year
before the founding of the Federal Republic of Germany), the existing Länder
created the Permanent Conference of Ministers of Education. Its task was to
handle the areas requiring joint action, such as schools and education policy,
as these are supra-regional and relate to the ideal of uniform living conditions
throughout Germany. In 1972, the Permanent Conference of the Ministers of
Education issued a “Recommendation on the System of Special Schools.” Al-
though decisions taken by the ministers theoretically do not bind the individual
Länder and only become valid if and when they become part of Länder legisla-
tion, the self-coordination of the Länder has substantially limited their flexibility
and that of their parliaments. Despite this self-coordination, particularly with
regard to rehabilitation at the school level, there are considerable differences
between the Länder. In the past two years, the political goal of integration has
meant that the majority of the Länder have integrated children with disabilities
into regular classrooms. These efforts, aimed at overcoming the treatment of
children with disabilities in institutions — increasingly seen to be
marginalization — were intensified even further with the Basic Law prohibit-
ing discrimination against persons with disabilities. Whereas, in the new Länder
— who, with German reunification, were required to reorganize rehabilitation
in schools — now offer integrated institutions. In Bavaria, for example, there
is a comprehensive system of Special Schools for children with disabilities, as
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is presently an unrealistic idea) would also have consequences for administer-
ing the disability programs. In addition to the Federal Employment Agency,
the statutory pension insurance also plays a role when it comes to vocational
rehabilitation.

There are different facilities for vocational rehabilitation: vocational
training centres (Berufsbildungswerke) work in conjunction with firms in their
respective region to provide initial vocational training for young disabled per-
sons who require medical, psychological, and educational assistance as a result
of their disability and are therefore unable to receive in-plant training. Voca-
tional retraining centres (Berufsfoerderungswerke) provide retraining and
further training for disabled adults, also in cooperation with firms in the re-
gion. One aspect of vocational rehabilitation are the workshops for disabled
persons.

The legal supervision of these facilities rests with the Länder because of
the administrative jurisdiction. Funds are provided based on the principle of
mixed financing: the costs of operating these vocational training and retrain-
ing centres are financed by the Land, the federal government, and the Federal
Employment Agency. Each pays one-third of the costs.

Workshops for Disabled Persons

These workshops offer suitable jobs for persons who are permanently or tem-
porarily unable to find employment in the open job market due to the nature or
severity of their disability. Workshops should provide disabled persons an op-
portunity to develop, increase or regain ability to work productively.

The workshops are financed from social welfare funds: their structure is
determined by the Länder and financing is a direct function of their organiza-
tion. Training a person with disabilities serves the purpose of providing basic
skills for his or her job in the workshop and is considered to be a training
measure and therefore is paid for by the Federal Employment Agency. The
other activities of the workshops, which enable a disabled person to function
at work are partially financed by the “compensatory levy.”

Workshops for disabled persons are not governmental facilities but are
financed mainly by the associations of the disabled and those of private wel-
fare work. Frequently they are organized in the form of societies and
foundations. It is also possible for municipalities to run workshops such as
these, but this is seldom the case. A workshop can only be officially recognized
if it complies with the legal prerequisites of the Severely Disabled Persons
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Act. Funding for these workshops comes from many sources: the compensa-
tory levy (contribution on the part of the federal and the Länder governments)
provides the major portion; and the Federal Employment Agency and the
respective Lands dedicate part of their own funds to pay some of the costs,
while operating costs are usually paid for by social welfare agencies (supra-
local organizations); and some income comes from the products made and sold
by the workshop.

Welfare Benefits/Social Assistance (Economic Security for Persons
with Disabilities)

Measures of rehabilitation are not financed only by the social-security organi-
zations pursuant to the insurance principle. Social assistance as well as youth
welfare agencies come into play in all areas of rehabilitation, though only when
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The compensatory levy, however, is not only of importance as an instru-
ment of integration of persons with disabilities into the labour market. It is also
intriguing since it is an obligatory levy that is earmarked and therefore must be
spent on those designated by this area of social policy and it involves a form of
mixed financing which is currently being rejected by the Länder.

The compensatory levy is charged by the central welfare offices. These
central welfare offices need to be established at the level of the Länder, as
stated by the 
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Unlike Canada, the complexity of governance of disability programs in
Germany not only results from the vertical cooperation of the federal govern-
ment, the Länder, and the municipalities (the intergovernmental regime), but
from the point of view of persons with disabilities and their families, one of
the major problems is that the provision of support and services is also allo-
cated horizontally between the different sectors. Since the jurisdiction of the
social-security organizations is, among other factors, determined by the insur-
ance-related situation of the disabled persons and because many of the people
with disabilities also rely on social welfare benefits, it is made very difficult to
tackle the problems holistically.

The associations for disabled persons are among the most vocal critics
of the fact that the system is extremely difficult to understand, and this in turn
substantially impairs the efficiency of the governance of disability programs
and makes it difficult for the disabled to access the services. Therefore, the
principle of a comprehensive insurance coverage (universality of coverage) is
clearly limited in its scope since the services and support provided are fre-
quently very difficult to access as the system is extremely difficult to understand.
Seen from the point of view of a person with a disability, a system that is
centred around the individual with all the required services organized would
be very helpful. However, the German reality is different. In line with the ba-
sic concept of a mature and emancipated citizen, individuals with disabilities
and their families have to select from the large range of services and support
available and then arrange for the assistance they are entitled to and which
they require. However, the plurality of supply contributes to the fact that it is
very likely that some of the offers are not utilized. This could be due to the
disabled person not knowing about the offer or to the organizations not being
able to agree on jurisdiction and financing. A large number of counselling in-
stitutions exist, but the individual is required to take the initiative. In this aspect,
the differences between this concept and the governance of disability programs
in the former GDR becomes clear. In the former GDR, persons with disabili-
ties were under governmental custody.

Due to these organizational problems, there are repeated demands in
Germany for a disentanglement of the current system. However, this is not
realistic. It would mean new organizational structures and the exclusion of a
governance system that has worked and is based on social-security institu-
tions. Since such a step toward a uniform governance of disability programs
on the horizontal level is rather unlikely, those responsible wish for improved
coordination. One example of an attempt to achieve this reorganization is for
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all interested institutions to have “commissioners representing disabled per-
sons’ interests.” In order to make the system (the provision of services and the
area of jurisdiction) more transparent, these commissioners play the role of
intermediaries between persons with disabilities, the authorities, and the agen-
cies of rehabilitation facilities. Despite the fact that these coordination bodies
have already begun their work, even the federal government agrees that the
major problem is coordination of services and the guarantee of smooth and
uninterrupted handling processes. These problems of efficiency are a burden
for the individuals and their families, but they also represent a financial bur-
den for the organizations. The fact that the majority of all social-security
institutions — above all health insurance and pension funds — are facing enor-
mous financial difficulties anyway, aggravates the problems even further. In
addition, the Federal Employment Agency and the organizations of social wel-
fare who assume important responsibilities in the field of governance of
disability programs are very stressed, financially speaking, due to the high
unemployment rate in the Federal Republic of Germany.
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DISABILITY POLICY IN THE UNITED
STATES: POLICY EVOLUTION IN AN
INTERGOVERNMENTAL SYSTEM

Stephen L. Percy

Throughout the twentieth century, public policy in the United States has been
formulated to address the needs and aspirations of people with disabilities,
beginning with income replacement and medical support services and culmi-
nating, in the last decade, with comprehensive legislation to protect the rights
of and advance opportunities for disabled Americans. This chapter examines
the evolution of disability policy in America. Particular attention is given to
the formation of these policies and the governmental, and often intergovern-
mental, mechanisms by which disability policy has been formulated,
implemented, and enforced. This intergovernmental perspective is an appro-
priate viewpoint from which to study disability policy given that today’s policies
are the result of political movements, debates, and decisions that have taken
place both within state capitals and the US Congress and sometimes between
state and national policymakers.

This chapter outlines several key features of disability policy as it has
emerged in the United States. First, contemporary disability policy shows a
pattern of protections, coverage, and services that has grown from minimal
and restricted to broad-based. Second, like many other forms of social policy
in the United States, policies aimed at people with disabilities have evolved
through a federal system of governance whereby the national and state





Disability Policy in the United States 233

Livneh examined the formation of attitudes toward handicapped people and
concluded that these attitudes are “learned and conditioned over many years,”
and that attempts to change them require substantial effort.

Researchers have considered the extent as well as the source of public
attitudes toward handicapped people. Analyst William English, in reviewing
empirical research on this question, argues that “the attitudes of the general
public toward physically disabled persons in general suggest that nearly half
of the non-disabled public have primarily negative attitudes that extend to many
aspects of the lives of disabled persons.6  Public attitudes about and percep-
tions of disabled individuals arise from many sources, ranging from personal
fears and anxieties to inaccurate media and literary portrayals. These attitudes
appear to be deeply based and difficult to change. Their impact cannot be over-
stated, for it is clear that these attitudes have generated behaviours and decisions
that have limited the opportunities and life-styles of disabled persons.

Because of these perceptions and attitudes, society as a whole, until quite
recently, has not been open to the idea that disabled individuals can meaning-
fully participate in most life activities. As has been argued, “Society invariably
perceives the disabled in terms of their disabilities, for what they cannot do,
not for what they can do. This almost universal view is far more handicapping
than any particular disability.”7  Because of its blindness to these potentiali-
ties, society has erected many barriers — tangible and intangible and with
motives that range from neglect to prejudice — that impede the ability of dis-
abled persons to participate in many facets of contemporary life. It is against
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The impact of disability on the lives of handicapped persons is clear
from survey questions about social interactions and ability to reach personal
potential. Over half of the respondents reported that their disabilities prevented
them from achieving full potential in life, and 56 percent said that their handi-
caps prevented movement within the community, such as attending cultural
and sports events, and socializing with friends outside the home.

Respondents were asked about barriers that prevented them from enter-
ing the mainstream of society. The most frequently cited impediment was fear
that their disabilities might cause them to get hurt, sick, or victimized by crime
if they left home more frequently. In addition to health and safety concerns,
respondents also pointed to physical obstacles to their mobility. Of those inter-
viewed, 49 percent said that they were not able to use public transportation or
gain access to specialized transportation services; 40 percent said mobility
was limited by buildings that were inaccessible or unequipped with restrooms
they could use; and 47 percent of working-age respondents stated that employ-
ers would not recognize that they were capable of performing full-time work.
While those interviewed indicated that significant progress had been made since
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and regulation of commerce among the states. Responding to a long-time dis-
trust of central authority and seeking to protect their own governing authority,
the American states, while granting some authority to the national govern-
ment, retained substantial governing rights for themselves. The concerns of
the states are reflected in the tenth Amendment to the Constitution, known as
the reserve clause, which holds that all powers not specifically delegated to
the national government were reserved to the states.

Within this constitutional framework, the relative power position of the
national government increased as constitutional interpretations and
understandings evolved, especially during the twentieth century. This occurred
for several reasons. The fourteenth amendment and its equal protection clause
is one factor that has extended constitutional rights and responsibilities origi-
nally applied to the national government to the actions of state governments.
The equal protection clause (enacted following the end of America’s Civil War
in 1868) was added to the US Constitution as a means to instruct southern
states to treat all citizens, including former slaves, equally under the law.
Through a process known as “selective incorporation,” the rights and liberties
outlined in the Constitution and Bill of Rights have been coupled to the equal
protection clause, thereby extending coverage to the actions of state and local
governments. In this way, most of the rights and liberties articulated in the Bill
of Rights have been “nationalized,” meaning that the civil liberties and protec-
tions, originally designed to protect citizens from the actions of the national
government, now work to provide citizens with protections from state and lo-
cal governments as well.

The reach of national government power also expanded as the result of
interpretations of the Constitution that see this important rule book as elastic.
Actions beyond those expressly listed in the Constitution have been judged
permissible. For example, the US Constitution’s necessary and proper clause
empowers the national government to enact laws necessary to perform its re-
sponsibilities. The commerce clause of the Constitution, which permits the
national government to regulate interstate commerce, has increased national
power. Given the nature of the modern economy, most goods and services pro-
duced in the country are transported across state boundaries. Using the
commerce clause power, Congress has enacted laws to regulate monopolies,
clean the environment, and protect consumers.

Another source of expanding national government power is known as
the spending power. Where the national government is not constitutionally
empowered to take action it can instead offer funds to support programs that
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the national government deems of value in the country. States are not required
to create federal programs, but instead are given financial incentives to devise
and operate programs that follow guidelines and stipulations set by the na-
tional government. Federal financial transfers, the spending power of the
national government, have been used to create a large number of other social
welfare programs, such as Aid to Families with Dependent Children (AFDC)
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by suing employing companies in court. Here, compensation could be deliv-
ered by judges and juries who weighed the competing claims of workers and
employers to decide if the employer was responsible and, if so, the amount of
compensation to be awarded to the injured worker.15

In court deliberations, the claims of workers for redress from industrial
employers were based on common law duties imposed upon the employer, in-
cluding the provision of a safe place to work, safe tools and equipment, warnings
of danger, sufficient able workers to perform assigned tasks, and rules (and
their enforcement) to ensure a safe work place.16  Using this judicial mecha-
nism to provide workers’ compensation proved costly and uncertain to both
parties. For employers, claims for compensation could lead to hefty settle-
ments, thereby generating an ongoing risk that harmed the ability of the
company to grow. Injured workers worried about whether judges or juries would
recognize their injury, employment loss, and need for adequate compensation.
Recognizing the potential for serious, even life-threatening, injury faced by
industrial workers as well as understanding the negative impact of the risk
associated with potential compensation claims, led to the search for public
policy to handle workers’ compensation issues.

Policy changes came in the states. As early as 1855, the State of Georgia
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The workers’ compensation model adopted in the United States, similar
to programs in nations like Germany, represents a compromise approach be-
tween employees and employers. Williams describes this social compromise:

Employers became responsible for all industrial injuries and diseases, regard-
less of who was at fault. Workers’ compensation became the exclusive remedy
of the employee against the employer for industrial injuries and diseases, i.e.,
employees lost the right to sue the employer for these injuries and diseases even
if the employer was at fault. Workers are compensated for their medical ex-
penses and income lost because of disability or death. No compensation was
provided for the pain and suffering the worker might endure because of an in-
dustrial accident or sickness.17

This “exclusive remedy” approach, despite some shortcomings, represented
an improvement over relying on the courts where decisions were much less
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state programs.19  At the same time, the commission identified problems, made
recommendations for changes, and gave the states three years to reform their
programs in response to commission findings. In particular, the commission
stated firmly that cash benefits should be substantially increased. Many states
in turn reformulated their programs and increased benefits, resulting in an in-
crease of workers’ compensation premiums from $6.8 billion in 1973 to almost
$23 billion a decade later.20

Contemporary workers’ compensation programs provide a variety of
benefits generally without regard to the amount of time the individual has had
on the job. Assistance includes medical benefits to support treatment and pos-
sibly provision of replacement limbs and income support during time off work
due to injury. Disabled workers in the United States are also eligible for voca-
tional rehabilitation services provided through a separate national government
program.

In current state workers’ compensation laws, employers may provide
coverage to workers in one of three ways. They can purchase a workers’ com-
pensation and employer liability policy from a private insurance vendor, they
can purchase coverage through a state workers’ compensation fund, or they
can set aside sufficient reserves to cover compensation risks. Given the uncer-
tainties involved, most companies rely on one of the first two methods. Payment
schedules for individuals eligible for workmen’s compensation vary across the
50 US states. One method is to base payments on fixed tables that relate well-
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provided funding — on a 50/50 match with state governments — to support
state rehabilitation agencies in providing counselling, vocational training, and
job-placement services for physically handicapped individuals. Thus, while
workers’ compensation arose as a state-based program, vocational rehabilita-
tion was created to operate as an intergovernmental collaboration where program
funding and governance would be shared between the players of the federal
system of governance in the US.

As with many of the social programs in the US, the breadth of individu-
als covered by the vocational rehabilitation program has expanded significantly
from program beginnings. In 1943, with the passage of the Barden-La Follette
Act, the rehabilitation program was expanded to include mentally-ill and men-
tally-retarded individuals. Beginning in 1954, the program was revised so as
to include research and demonstration projects in addition to traditional ser-
vice delivery programs.

The original supporters of vocational rehabilitation programs expected
a close connection between their new program and the workers’ compensation
programs operated in the states. In fact, it was anticipated that the rehabilita-
tion program would receive its participants from the compensation programs
for injured workers. This partnership between programs did not occur, how-
ever. Instead, workers’ compensation programs became more affiliated with
the labour establishment while the rehabilitation programs became affiliated
with educational models and institutions.23

From its genesis in 1920, the vocational rehabilitation program has grown
extensively in the realm of persons served and the breadth of services offered.
The Social Security Act of 1935 provided permanent status to the program,
while subsequent legislative changes expanded the program in many direc-
tions, including the provision of medical services and prosthetic devices;
creation of programs to serve people with mental disability, migratory work-
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unemployment insurance programs. This state action stimulated renewed na-
tional government attention to the issue. After administrative study and
legislative debate, a system of disability payments, known as Social Security
Disability Insurance (SSDI), for workers between the ages of 50 and 64 was
created in 1956 through amendments to the Social Security Act. Payments were
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Origins

The Americans with Disabilities Act did not emerge spontaneously or without
policy precedent. Instead, it was formulated as a reflection of previous na-
tional and state government laws and policies.29  At the level of the national
government, ADA draws upon several pieces of important legislation as pre-
cursors. The push for federally-based legal protections for persons with
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Section 501: Requires that the agencies of the federal government take affirma-
tive action to employ qualified people with disabilities: thus a Congressional
mandate placed upon the employment practices of national government agencies.

Section 503: Requires persons and organizations that have contracts with the
national government in excess of $2,500 to take affirmative action to employ,
and advance in employment, qualified people with disabilities. Contractors vio-
lating this mandate were subject to contract revocation and loss of federal dollars.

Section 504: Prohibits recipients of federal financial assistance (grants) to dis-
criminate on the basis of handicap. Using its spending power, the national
government exerted a nondiscrimination mandate upon state and local govern-
ments receiving federal funding.

No legislator, nor any of the parties to be regulated by these provisions, antici-
pated the substantial impact that these disability rights provisions, especially



248 Stephen L. Percy

The Perspective of Advocates

Despite the symbolic importance of disability rights laws predating the ADA,
and the positive impacts associated with their implementation, there remained
a substantial consensus in the 1980s, especially among civil rights advocates
and groups representing persons with disabilities, that national government
protections were insufficient. Existing laws, both at the national and state levels,
were a start, but were not considered adequate to ensuring access for disabled
individuals to the full range of opportunities and services available in contem-
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those for disability rights were confined almost exclusively to the public sec-
tor. The National Council on the Handicapped, a body charged with reviewing
federal laws and policies affecting disabled citizens and responsible for creat-
ing the first version of the ADA, cited this limitation in the scope of
non-discrimination mandates: “an examination of the major Federal disability
programs reveals little effort to encourage, expand, or strengthen Federal/private
sector partnerships that address disability problems.”35
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although Edward Koch, as Mayor of New York City, identified handicapped
rights requirements as among the federal mandates operating “as millstones”
around the necks of local governments.37  These entities did, however, object
to the extent of accommodations and accessibility modifications stipulated by
section 504 and other federal laws and the costs required to achieve compli-
ance. Probably the loudest cries of cost burden were raised about accessibility
in pubs
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George Bush regularly railed against the creation of new federal mandates,
there was widespread support for the ADA in both houses of Congress and in
the White House — unusual bipartisan support for major civil rights legisla-
tion. While some Republicans, taking a conservative stance, voiced displeasure
about ADA provisions concerning coverage, enforcement, and penalties, they
were generally comfortable with the plan for a national civil rights bill for
people with disabilities which would strengthen and expand the mandates in-
cluded in earlier federal laws. Attorney-General Richard Thornburgh, for
example, testifying on behalf of President Bush at congressional hearings on
the ADA, claimed that “Over the last 20 years, civil rights laws protecting
disabled persons have been enacted in a piecemeal fashion. Thus, existing Fed-
eral laws are like a patchwork quilt in need of repair. There are holes in the
fabric, serious gaps in coverage that leave persons with disabilities without
adequate civil rights protections.”42

The move to “nationalize” disability rights policy also reflected the will-
ingness of Congress to enact pre-emption statutes in the area of civil rights43

and a shift in federalism away from aiding places and toward directly aiding
persons.44  By the late 1980s, the disability movement had reached full politi-
cal force, joining interest groups that had proliferated in other policy areas and
who were having a growing impact on policy issues related to federalism.45

Scores of national, state, and local organizations representing persons with
disabilities had, by this time, organized politically, adopted effective political
tactics, and learned to cooperate in pursuit of national civil rights legislation
to end discrimination based on disability. These groups demanded that people
with disabilities be recognized as full citizens of the United States and that the
federal government take action to ensure that they receive the full benefits of
that citizenship. They were joined by civil rights organizations representing
women and minorities who helped sustain the push for enactment of compre-
hensive national civil rights legislation.

Constitutional and Political Foundations of the ADA

The language of the ADA carefully specifies the constitutional basis for the
mandates it creates. The statute invokes “the sweep of congressional authority,
including the power to enforce the Fourteenth Amendment and to regulate com-
merce, in order to address the major areas of discrimination faced day-to-day
by people with disabilities.”46  Through this statement, Congress moved dis-
ability rights laws into a parallel position with other civil rights laws where the
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fourteenth amendment and commerce clause have been “the two principal founts
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documented in a variety of studies.53  These attitudes have persisted despite
substantial evidence documenting the productivity and reliability of disabled
workers54  and the relative low cost associated with making the workplace ac-
cessible to individuals with disabilities.55
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disabilities in both the private and public spheres. As of the late 1980s, 46
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The concept of paratransit services is explicitly addressed in the ADA
which, borrowing heavily from earlier Department of Transport regulations
implementing section 504, requires that public entities which operate fixed
route transit systems provide paratransit and other specialized services to indi-
viduals with disabilities that are sufficient to provide such individuals a level
of service comparable to the service provided to non-disabled passengers. The
paratransit mandate holds only to such a point that it does not create an undue
financial burden on the public transit entity. The last provision was seen as key
by public transit purveyors who recognized the costliness of paratransit opera-
tions and feared an unlimited responsibility to provide demand-responsive
transportation to disabled riders.

Access to Accommodations
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accommodation” is broadly conceptualized and encompasses most private sector
establishments, including hotels and motels, banks, business locations, restau-
rants, bars, theatres, concert halls, service facilities (e.g., laundromats, banks,
travel agencies, and health-care providers), parks, places of education, and
recreation centres.

Operators of public accommodations are (i) prohibited from denying
access or participation to disabled persons, (ii) required to made reasonable
modifications in policies, practices, and procedures to afford goods, services,
privileges, and opportunities to persons with disabilities, and (iii) mandated to
make “readily achievable” modifications (i.e., “easily accomplished and able
to be carried out without much difficulty or expense”) to architectural and
communications barriers that impede the access of disabled individuals. The
public accommodations title of the ADA strengthens substantially the federal
accessibility mandate, which now surpasses the strongest mandates specified
in state laws concerning the access of disabled individuals to public and pri-
vate operations. Thirty-two states, as of the late 1980s, had laws requiring
barrier removal or accessibility modifications in at least some privately owned
and operated buildings, but none had such extensive coverage of private sector
enterprises as the ADA.64

The ADA as National Policy

There is no question but that the Americans with Disabilities Act represents
application of significant governing authority by the national government, power
activated by constitutional authority in place of a condition-of-aid mandate.
Americans as citizens, and the state governments that represent them, gener-
ally accepted this assertion of power aimed at protecting the rights and
opportunities of people with disabilities. While such national assertions of power
have generated controversy, even rebellion, in the past, the ADA did not raise
the hackles of the states; instead the states accepted the ADA with the primary
worries focusing on the costs of compliance rather than the need to challenge
national government authority.

The overall acquiescence of the states to nationally defined and imple-
mented protections for people with disabilities can be explained by multiple
factors. First, the national government’s assertion of policy-making authority
in the area of civil rights dates back to the 1950s as the United States contem-
plated laws to protect the rights first of people of colour and then rights of
women. By the late 1980s as the ADA was drafted and debated, civil rights
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controversies pitting the state governments against the national government
had abated with overall acceptance of national government prominence in civil
rights policy. From this perspective, the ADA became one of a long developing
set of civil rights policies with the national government operating at the helm.

Another explanation of state government acceptance of national gov-
ernment authority as articulated in the ADA is that states had themselves already
moved by the 1980s to create disability rights policies. Some states had laws
that surpassed the national government’s pre-ADA laws and policies in terms
of coverage and scope. The policy provisions of the ADA were often consis-
tent with elements of laws in most states allowing states to see the ADA not so
much as a rival but as a companion to state laws.

A final explanation of state acquiescence to national government power
in the context of the ADA concerns the depth of public recognition of dis-
crimination and growing public sentiments for strong protections. During the
two decades preceding the ADA, Americans not only witnessed greatly
expanded civil rights protections for many groupings of Americans but also
began to learn about the plight of people with disabilities, the limiting impact
of policies and design features, and the potential contributions that people with
disabilities can make to American life. These recognitions generated political
support for the ADA, support that was nationally, not regionally or state, based.
Civil rights protections designed and enforced by the national government were
therefore consistent with popular conceptions of how civil rights are to be de-
fined and enforced within the overall federal system of the US.

CONCLUSION

As the United States faces a new millennium, the disability policy front is
relatively quiet. While significant issues about program implementation con-
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disabilities and expand their opportunities in society. Income maintenance pro-
grams, including workers’ compensation and Social Security Disability
Insurance, have been created and expanded. These entitlement programs have
survived onslaughts against entitlements and today face no significant chal-
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One final issue focuses on the fundamental conception of the human
beings for which disability policy is intended to serve. Initial concepts, as noted
at the start of this chapter, were rooted in fear, pity, and preferences for separa-
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So what is the situation? First, people are already concerned about the size of
beneficiary populations of the disability programs. After examining the changes
contemplated in other income support programs, the declining demand in the
labor market for low-skilled and disadvantaged workers, and the growing gaps
in health care protection for workers, thinking that demands on the disability
systems are going to decline through a strategy of benign neglect is not plausi-
ble. So, there remains a great deal of unfinished business.69

Proposals have been, and will continue to be, offered to improve the disability
policy system, to make policies more effective in aiding people with disabili-
ties. The National Council on Disability, an independent agency of the national
government, suggested a variety of action proposals that, cumulatively, were
expected to enhance the employability and life situations of disabled persons.
The council urged the US Congress “to tap into the potential provided by people
who have disabilities. America’s citizens with disabilities want very much to
contribute to their country’s continued preeminence in the world of nations.
They have the talents and the capabilities to do so.”70

If the ADA represents the important linchpin of contemporary disability
policy, we can also inquire as to its current status. The full answer to this ques-
tion is not yet in. On the one hand, the administrative work to implement the
program is in place, on the time line established in the ADA: “Collectively
considered, preliminary indications suggest that the ADA is on track in terms
of accomplishing its goals. Congress clearly stated its intent, regulatory agen-
cies developed compliance standards and enforcement mechanisms, and
potential beneficiaries are engaged in the process. On this basis, the prospects
for successful implementation and vigorous enforcement of the ADA appear
promising.”71  One the other hand, less is known about the outcomes of the
ADA. The sheer magnitude of the ADA mandate — covering multiple policy
dimensions (i.e., employment, transportation, public accommodations) and both
the public and private sectors — makes it difficult to know just what has been
accomplished.

The issue of ADA costs will remain at the forefront of the political whirl-
winds that surround the implementation of this law to protect people with
disabilities. Given the scope of the Act and insufficient information on such
things as the number and type of employment accommodations and the extent
of architectural barrier-removal projects that will be needed, it is extremely
difficult to estimate the total costs of achieving nation-wide compliance with
the ADA. While many types of accommodation can be made with little cost,
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substantial costs will be incurred in such areas as providing paratransit ser-
vices, making key transit stations accessible, and making physical changes in
services and facilities used by the public.

One partial yet plausible set of estimates on ADA compliance was pre-
pared by the Congressional Budget Office (CBO), which estimated that the
cost to the federal government in implementing the ADA would range from
about $5 million in the first year to $31 million by 1995.72  But the real cost of
compliance is with the content of the ADA — unlike other disability rights
policies borne by state and local governments and private sector establish-
ments, of course — will be substantially higher. With regard to the compliance
costs to state and local governments, CBO estimated that it would cost $20–30
million per year over several years to purchase additional lift-equipped buses,
$15 million annually to provide maintenance to these buses, and several hun-
dreds of millions of dollars over 30 years to make key rail and transit stations
accessible. Still other dollars will be required to achieve compliance with other
ADA mandates, including reasonable accommodation in employment and
housing.

Cost issues and the elevated opportunities for people with disabilities
has the potential to generate a backlash against the ADA and its strong regula-
tory mandates. While significant political revolts against the ADA have not yet
materialized, complaints have arisen in some quarters about expansivenss of
ADA mandates and the fiscal requirements needed to achieve compliance.
Communities, large and small, have complained about compliance costs for
such things as major building renovations and interpreter services. Complaints
range in scope from mandated actions that represent little more than anger
about the “nuisance” of compliance to accommodations that represent sub-
stantial fiscal outlays (e.g., provision of paratransit services). Academics have
entered the fray, challenging whether disability policies which advance the
opportunities of people with disabilities are fair and just or whether they can
enable undeserving claims to “jump the queue” while other more deserving
public needs are left unmet.73  And while these critiques from practitioners and
academics remain, these seem unlikely to derail the ADA. One analyst warns
state and local governments that: “Given the militancy of the disabled, the
activism of the [US Justice Department and the sympathies of most of the
judiciary, ignoring the ‘little things’ [adherence to ADA mandates] can turn
out to be the riskiest strategy of all.”74

Finally, there is substantial agreement that we have more to learn about
disability policies, their effects, individual and cumulative, and whether or not
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policy modifications are needed to ensure that public programs achieve their
intended consequences. As one disability policy analyst contends, it is now a
critical time for policy analysts to join the fray to answer these important policy
questions: “Disability policy engages the attention of decision makers in a
way it did not in the past. It is the responsibility of the policy analysis commu-
nity, especially those analysts who identify with the disability community, to
focus on disability policy and its implications.”75  There is much wisdom here,
since we are now past the point of policy formulation and preliminary imple-
mentation. It is time now to learn from policy experiences in the United States,
at both the state and national levels, to inform the next generation of disability
policies — most of which will be revisions of current policy rather than bold
new initiatives.76
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