THE COSTS OF UNCERTAINTY:
REGULATING HEALTH AND SAFETY
IN THE CANADIAN URANIUM INDUSTRY
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f EDITOR'S FOREWORD

The CRS working paper series examines the policy implications of current issues
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SUMMARY

Federalism, and particularly federal/provincial jurisdictional relationships,
have led to considerable uncertainty in the regulation of occupational heath and

safety and of environmental protection in the Canadian uranium mining industry.
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Au cours de la prochaine décennie, le secteur des ressources naturelles donnera
vraisemblablement lieu a bien des conflits et a bien des négociations entre

X CogeRgRang el U U I ) Sl T o [ A e R L P e —
Ay




CONTENTS

Acknowledgements / i1

Editor's Foreword / iii

Summary / iv

Résumé / v

1 Introduction / 1

2 Background to the Present Regulatory System / 4
Background to the Ham Commission / 4

The Ham Commission and its Political Fallout / 8
e _Impact of _the Ham Renort / 11

:
_'+

3
I




THIRODUCT TN




tional issue remains controversial and uncertain, and policy goals remain un-
changed.

The basic recommendation of this study is that the jurisdictional issue be re-
solved with all possible speed. Although almost any approach is bound to be
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1977-78. It then outlines the provincial criticisms of the bill, and the feder-

al response to them, explaining why the bil1l was allowed to die on the order
paper.

Chapter 3 is the heart of the study. It outlines the responses of the two prov-
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2. BACKGROUND TO THE PRESENT REGULATORY SYSTEM

This chapter is divided into two parts. The first gives the background neces-

sary to understand the technical and political problems with which this paper is

concerned. It outlines the types of hazards that exist in the uranium mining
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Two different sorts of radiological hazards must be considered: the exposure of
the skin to gamma radiation from the uranium ore itself, and alpha radiation
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Atomic Energy of Canada, Limited (AECL) was created in 1952 pursuant to section
10.1(a) of the Atomic Energy Control Act. Two years later, when AECL was al-
ready much larger than the AECB in budget and personnel, it was decided that the
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federal and provincial regulations, those of the AECB were legally paramount.
Thus it would have been reasonable to assume that the AECB would supplement any
provincial regulations that appeared to be inadequate for the task.

In fact, however, the AECB did not develop any supplemental regulations, even
after itg afficials hecape convinced that a sigpificant gap existed in the area

’ — l—ﬁ y -
T era——

= .

= = N

¥
. )
——
i

J-

F

|
i

~|

J
y

!

L — :




New Democratic Partv. and ta a lUnited Steelwarker'c ctrike at tha Fllint I ake

L
.
r—‘




The first problem was traced to the difficulties of maintaining adequate health

records for a transient population, inadequate monitoring technology, and inade-
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With regard to jurisdictional uncertainties, Ham had much more to say about in-
tragovernmental reforms in Ontario than about intergovernmental reforms. Ham
placed a considerable amount of the blame on the nature of the old federal-pro-
vincial arrangement. However, beyond the recommendation that AECB expand into
the mining sector, the only intergovernmental change recommended was that the
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workers, and so came under the board's responsibility.45 There could be no
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/ In the same year, work began on the Occupational Health and Safety Act (Bill

safety committees were made mandatory rather than discretionary for all work-
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ciple that 'where feasible, the promotional and regulatory aspects of nuclear
and uranium policy should be the responsibility of different departments‘.57

his nripcinle was extended by Bavda to environmental protection, with its re-
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It had two




?pu hidldt ir noraccoruw trAdictinmdch hotunon nrkynans die thn AECRI e manderta

- ﬁ

"

L — T — %

) !

|

Tt f— 2w i

a == A2 - el Al R




{' .
( .

|

L‘hn Nvypaimed AL Naraanca

| [ o}

P

The provincial response to Bil1 C-14 focused primarily on the constitutional
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The provincial position on the bill was raised by Saskatchewan in the course of
the October-November Constitutional Conference, but Saskatchewan's detailed
analysis of C-14 was put forth in the November meeting of federal and provincial
mines ministers. In late October, the minister of Energy, Mines and Resources
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In those areas which do not fall under one or both of the first two categories,

the AECB will still face a financial limitiation. That is, it is more difficult
to get an adequate budget from the Treasury Board when the AECB cannot say that

the expensive new procedures and responsibilities that it is taking on were ass-
igned by the government.

Finally, there are legal limitations. Changes in the board's regulations have a
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resulting in duplication of work and, in the case of enforcement, the possibili-
ty of considerable confusion and delay in prosecutions.

Both sections of this chapter will focus primarily on radioclogical OHS and EP
hazards. This is not to suggest that conventional hazards are in some way less
important. The Ham Commission (see chapter 1, p. 8) estimated that five times
as many lives were being lost due to conventional hazards as could be attributed
to radiation-induced cancer. Nonetheless, there are reasons for my choice of
focus and I list two most important.

First, it is the radiological hazards which distinguish the uranium mines from
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ure of both levels of government to assume the financial burden of an- adequate
research and development program.
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As with the administrative reforms proposed in Bill (C-14, it has proved impos-
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The personal dosimeter case is particularly illuminating in view of the fact
that the AECB officially endorses the 'As Low As Reasonably Achievable® (ALARA)
principle with regard to the utilization of monitoring and safety technologies,
as well as standards. ALARA was a principle developed by the International Com-
mission on Radiological Protection (ICRP) to compensate for the inadequate state
of existing scientific knowledge concerning the risks associated with jonizing
radiation exposure. In essence, it states that exposure 1imits should be con-
tinually lowered (i.e., standards made more stringent) whenever, and as soon as,
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If the AECB is not adequately funded to undertake expensive research and devel- -
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monitoring was clearly provided for under section 12 of the AECB's 1974 regula-

tions. Conventional OHS, however, was subject to the concerns expressed above

under the existing arrangements. Ontaric argued that provincial legistation {
should be directly referenced in a new set of regulations, so that provincial

standards would become the board's standards for Ontario, and provincial inspec-

tors would have the same legal status, whether monitoring radiological or con-
ventional hazards.l0l




Thus, shortly before it became apparent that C-14 would not receive second read-
ing, the AECB referred a written request for part IV coverage from the the union
to the federal justice department. In October 1978, the Department of Just1ce
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initiate a smooth transition from the federal-provincial arrangements in the

memoranda. Thus, when Bill 70 was finally proclaimed in Ontario on 1 October _
1979, less than a month after amendments to Labour Canada's regulations were |
gazetted, the Ontario Ministry of Labour was informed that the federal regqula-

tions would not be amended to reference Bill 70. The target date for the new

federal regd?gfions was May 1980.112

CTH Sl o F_‘”\—nhn oo Che-] - !4 o 8 i Ay e e |
ﬂ‘ Eg

1

sy g




Since Ontario's Ministry of Labour has no such standards either, and would not
apply them to uranium mines even if it did, a gap exists.

The Saskatchewan situation is different. At present there is no gap because
their Department of Labour has silica dust regulations and insists that they be
applied to the uranium mines. However, the AECB is reported to be in the pro-
cess of developing its own silica dust standards in order to plug the regulatory
gap noted above. Present information indicates that the maximum permissable
Timits likely to be incorporated in the AECB regulations will be twice as high
(i.e. lenient) as those which presently exist in Saskatchewan.ll5 It appears,
therefore, that there is a real possibility that a court could use the AECB's
paramountcy to overturn the more progressive Saskatchewan regulations.

A parallel problem exists with respect to radiological OHS standards. The max-
imum levels of exposure permitted by the AECB are 4 WLM116 of exposure to radon
daughters and a whole-body ionizing (gamma) exposure of 5 rems per year. Cur-
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islation directly in the AECB's regul ations, as Ontario had argued it should,
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However, the example of Eldorado at Uranium City, and the levels of radon
daughter exposure achieved there without any surface lease provisions, is
directly relevant. As one Saskatchewan official said: 'The odds of a company
being able to proceed against a hostile provincial government are pretty slim.
They know that we will get them somewhere along the line,'
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These recommendations, as well as several more specific ones, were subsequently
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from unclear lines of accountability. By far the largest single contributor to
research and development in this area is the Canadian Centre for Mineral Energy
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good reason. The fund forces issues to the surface that, from the mining com-

pany's perspective, are better forgotten. As Ontario’'s Deputy Minister of the
Environment arqued:

The province and most of the Jurisdictions in Canada...have a nice history
of deciding to set up funds to look after tailings after the companies are
out of business, which means that the general taxpayer is faced with it.
So I think ...that some sort of fund is necessary and we are only hedging
as to its exact form at this stage. Otherwise, you can rest assured that
unless we have marvelous breakthroughs in technology in the next 40 or 50

years that at some stage the provinges. ﬂﬂi!]ﬂ_trq!ind_un_rii‘*aﬁﬂhwn—“ .
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Generally, the federal government agrees to establish national baseline

__ effluent and emission standards for specific industrial groups and specific
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ronmental Protection Act.l46 The result, as Ontario's Deputy Minister of the
Environmental has noted, was a report which, even after three years of work 'did
not have the same precision, for example, that the Ham report had, which gave
you some clear idea of what needed to be done...they backed off...from making
any major decisions on the big issues, and for that reason they were very con-

servative.147 When asked to further explain why 'convervatism' had displaced
'conservationism', he said:
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A1l the recommendations were accepted by the government and have since been im-
nlemented. Measures ii and iii_were reguired for the Cluff Lake mine itself.
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filtered out in the other process may well redissolve at a Tater date.158 To
illustrate the significance of this disinction, analysis in one area of Elliot
Lake found that while the dissolved radium concentration was between 3 and §
piC/1 (picoCuries per litre), the total radium concentration was about 26

T T L

The federal-provincial Working Group on Drinking Water concluded that the max-
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for its own Crown corporations and for the administration of all aspects of In-
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Conclusions

In thischapter we haye seeg giapificantdiffarences in the spris.of cenulatory
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We have already seen that the administrative difficulties of coordinating the
activities of two levels of government have been considerably augmented by the
fact that the AECB is organized on a sector basis while the provincial regula-
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On balance, I don't think so. While the presence of the AECB may be unneces-
sary, or even a source of confusion, some federal presence cannot be avoided.
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If the regulations of both Tevels are clearly legal, the question remains as to
which regulations should take precedence in cases of overlap. This brings us to
the issue of paramountcy: concurrency always implies either federal or proviné
cial paramountcy. As we have seen with the de facto concurrence that already
exists in this sector, the problem with federal paramountcy has been that it
creates a ceiling rather than a floor. What we really want is just the reverse;
we should try to replicate the model of the existing federal-provincial EP
Accords in the OHS and EP fields of the uranium mining sector. The federal
government will establish a set of minimum standards which must be met, and the
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evidence to suggest that parallel problems do exist, and would therefore recom-
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The task of a normative theory of regulation is therefore to develop and justify
the criteria for making these determinations. Put in its crudest form, how do
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might develop a technology that costs $x more but reduces the pollution clean-up
costs it would have to bear by $5x. A firm that does not concern itself with
such costs, however, has no reason to spend that additional $x, and the public

is saddled with the §Ry rnct_af clean.un  True in the Jatter rasp {he jndiyide
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EMR to a regulatory ministry as soon as possible. At the same time, it should
show us why this has not been the major regulatory problem in the period follow-
ing the Ham Commission. Both provincial governments reoriented the accountabi-
1ity of structures of their regulatory agencies in this fashion immediately
after release of Ham's report. Had it not been for the jurisdictional uncer-
tainty which this paper has documented, these provincial regulators would have
developed a superior requlatory system reqardless of what became of the AECB's
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federal government) should be removed from any role in the uranium mining sec-
tor. Furthermore, the AECB should be reformed with all speed, for it will
almost certainly continue to play the central regulatory role in the nuclear
power sector, whatever happens in the uranium mining sector.
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is a great deal more methodological work, gathering of information which
does not yet exist, and the recognition that some kinds of risk will
nonetheless be difflcult to compare. This is precisely the sort of task
for which the Canadian Centre for Occupational Health and Safety should be
suited. To get some idea of the work which would be required, and how
little has been done to date, see Science Council of Canada, Policies and
Poisons: The Containment of Long-term Hazards to Human Health in the
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