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Session 1

A Self-Government Amendment
and the Political Process




THE SEARCH FOR ACCOMMODATION*
David C. Hawkes
Introduction
The 1987 First Ministers’ Conference on Aboriginal Constitutional

Marters is the final one mandated by the Constitution Acr, 1982 (as
amended). As such, it is seen by many observers as the last chance for

phoriginal neontes jn ("anadat g3 have their pights - nartigulartuthat pf




Accordingly, the first question in the interview asked: “Generally
speaking, what would you consider to be a successful conclusion to the

.




twenty issues were mentioned. Only the most frequently-mentioned are
reported upon here.

{1) federal/provincial responsibiliry

The most frequently mennoned problem was that of ill-defined and often
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financjng E]ight not_be made available to aboriginal sovernments
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‘ {5) land base
i

At issue here is whether the right to self-covernment should include the
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3 concern to Métis and Non-Status Indians and other landless aboriginal .

-rf!‘ i . [ T e N . |
il - 1
Pt - :
ol S —

]

'




fields of aboriginal self-government jurisdiction, and of aboriginal
vergment powers imminging upon federal apd vrovincial iurisgdiction
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living in Winnipeg?). Aboriginal peoples express the opposue concern -
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negotsated agreements, prowded that abongmal peoples have some
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order to work out such agreements.

This underlines the importance of the linkage between the right to
self-government and the commitment to negotiate. Eleven of the parties
to the section 37 negotiations indicated that a constitutional
accommodation would require some process beyond .1987. It is
interesting to note, however, that almost no one wished to extend the
current (section 37) process “as is”. Many officials, from both
governments and aboriginal peoples’ organizations, appeared either to be
“burned” or “burned out” by the current process. Some suggested, as a
minimum, that another First Ministers Conference on the matter, to be
held in three to five years, be included in the counstitutional amendment,
This would allow parties to the negotiations to review progress toward
aboriginal self-government agreements, and give aboriginal peoples’
organizations some leverage in bringing governments to the table. More
will be said regarding the post-1987 FMC process later.
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by governments to enter self-government agreement negotiations, it is
unlikely to attract further support.

(3) likely positions of the “uncommirted” parties
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to self-government if that right is subject to the negotiation of
agreements, and if there is a constitutional commitment to enter into
such negotiations. A variation on this theme would be a commitment to
another FMC, in three to five years, replacing the government
commitment to negotiate, in effect replacing a legal obligation with a
political one.

A second approach also capable of generating agreement, is the
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and agree to deem self-government agreements as treaties (and rights
defined therein as treaty rights). A constitutional commitment to
negotiate (or another FMC) would be required, in addition to the
constitutional protection of rights defined in self-government agreements
or treaties.

(4) role of the provinces!/ “provincial veto”

With respect to the role of provincial and/or territorial governments in
the negotiation of self-government agreements, particularly with Status
Indlans On-Reserve and Inuit in the NWT (where negotiations might
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{6} commitment to negotiate

Agreement 1f it is to be reached on thls issue, will likely take one of two




The preferred route for most parties to the negotiations is some
variation of the 1985 federal draft accord. Several variations are capable
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(6) the negotiation process

All parties to the negotiations could commit themselves, in a political
accord, to a revised negotiation process. This could involve negotiations
at two levels - the local/regional/provincial level, and the national level.
Parties could agree to focus on negotiations at the
local/regional/provincial level for, say, three years, before returning to -
the national level, and perhaps another FMC. This would enable parties
to concentrate on negotiating individual self-government agreements, and
to review progress toward such agreements at the national level at a
targeted date.

I have already spoken for some time. Let me offer some concluding
remarks.

o ——

A questlon whxch is often asked is what will happen if the 1987 F}rst
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not on a constitutional amendment, not on a political accord, and not on
an ongoing process or another FMC.

Regardless of the reasons for asking the question, one outcome of
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THE POLITICS OF ABORIGINAL SELF-GOVERNMENT

Keith Penner, M_P.

H‘g.f,ﬂ el 7 Y A el S i pdrodia S L &







From the adoption of the federal government’s present
“self-government policy to April 1, 1990, a minimum of 20 Indian
bands and Inuit communities are expected to be under
self-government regime.
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by the province. If we compare a provincial agency with that of an Indian
child welfare agency in Manitoba, we get the following alarming and
‘startling statistics. A provincial child welfare agency, having a case load
of 819, has 31 social workers, 7 supervisory staff, 4 accounting staff and
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1678 - that 1s twice the size of the nravincial agsencv - has onlv 4 enrial






b) in principle along the lines of the commitment in principle
relating to equalization payments (see 36(2));

2. contained in a constitutional preamble (the preamble to the
constitutional amendment would reflect the commitment to
negotiate);




hat Ontario seems to have abandoned its lead role among the provinces.
vr. Scott, Attorney General for Ontario, however, counters by saying:

Why push the good guys even further? Get some of the bad guys
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Micha Menczer, Discussant

My comments focus on the recognition of aboriginal self-government and
the political will needed to bring this about. Aboriginal people have
consistently stated that recognition must be the goal. Delegated powers
such as presently exist in the Indian Act are not appropriate given that
aboriginal peoples view section 35 of the Canadian Constitution as
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Session II

Public Opinion and Aboriginal Self-Government
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of support for multi-culturalism.

That latter finding was a surprise to me. [ recognize that there has
been a long-standing position taken by numerous Native leaders to the
effect that “we are not just another ethnic group”. I think that has led to
 — """'"f i!!l‘.n-nnf in the aancikilti~naf analition with onlticnttoral aranne




no means synonymous with support for the Progressive Conservative
party.
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curve, except for a small hump on the supportive side of the mid-point.
These are drastically different shapes that we observe for these two
curves.

Figure 1

DISTRIBUTION ©OF THE SAMPLE
ON THE INDEX OF SUPPORT FOR SPECIAL STATUS FOR NATIVES
AND ON THE INDEX OF SUPPORT FOR NATIVE SELF GOVERNMENT, 1986
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all the rest of the study into context by finding out just how much
importance Canadians give to this area of Native people. The question
was as follows: “I'm going to give you a list of several problems facing
Canada today. Please read the list and tell me which one you consider to
be most important. Now, which one is second most important to you?
Which ranks third in importance to you? etc.” The items were: protecting
the natural environment, reducing the national debt, reaching a free trade
agreement with the United States, improving the social and economic
situation of Canada’s Native people, and improving the rights of women
in Canada. (The order in which these were presented to respondents on
these cards was different throughout the country, and I think within each
reglon as well, although T’ m not posxtwe about that.) Attesting to what
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environment is the finding that in either their first priority choice or their

X - ¥ = ~

= j

i—i'_=—&- =

— )
y____________________________________________________________________

|

1!
L.
—
—




preample or introductory staternent recognizing the importance of
Natives to Canadian society. There was considerable support for that.
The final obstacle that I want to mention is the conservative ideology.
To try to turn that into a resource, I think that one needs to do the kinds
of things that the Prime Minister did at one point in his speech at the

Nt gt WLV “‘zg“cu-‘_‘_
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no one sector of society has as much red tape to face as Natives, and he
talked about the desire of Natives to have smaller government, to reduce
government expenditures, etc. {one could run into problems with that
latter.)




This choice was made from a list of three items presented to
respondents. The other two items, along with the percentage of the
sample choosing them, are “less control by government” (33 per
cent) and “more money from government” (7 per cent).

Table 1

CoMPONENTS OF THE InmeEx oF SupporT For SpeciaL Status For Marives

More detall on these scale items is available 1n the tables of Modules 1 and 2.

SPSS PERCENT
LABEL. STATEMENT AS  AM N DM DS DK TOTAL

speclaws Q.76 If Parliament and the elected leaders
of the Native people agreed that some
Canadian laws would not apply in
Native communities, It would be all :
right with nme. 15 23 10 19 25 9 101 i

nsymschl Q.78 Native schools should not have to

follow provincial guldelines on what
is taught. 9 13 5 2% 4l 5 %9

e e e AN TaY Mabdare cosncmmonte chawld bawra nsuars g
. :
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ctrlacet Q.82 Native governments should be respon-
sible to elecred Native politicians,
rather than to Parliament, for the




Table 2
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ABORIGINAL SELF-GOVERNMENT AND CANADIAN POLITICAL
VALUES

Richard Simeon

"become evident in the presentation anyway. But today I feel that I must.
I cannot in any sense be considered an expert on the profound
questions which the country, and this conference, must deal with as we

pgic iAav T Ly Anfrea mamd oot la Mot tr -

Canada. My reading in preparauon for roday oniy conflrmed that fact to
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make progress, and to provide a means whereby agreements can be given
permanence. But the constitutional process also has large costs. It puts
a premium on the symbolic, the abstract, the issues around which
compromise is most difficult. It seems to create, partly for that reason,
an incentive for all sides to keep the debate going on and on, with no
resolution. All parties seem to have an incentive to avoid bringing the
debate to a conclusion.

Keeping the debate at the constitutional level means that we devote
an inordinate amount of time to crossing the t's and dotting the i's in
order fo anticipate every possible eventuality which might end up before
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mired in a mind-numbing, legalistic detail conducted among a group of
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purposes, and to make it very hard to build public support for the goal
of aboriginal self-government. There is a drastic need to simplify.

All this means that the constitutional process diverts an enormous
amount of skill, talent, money and time both of governments and native
laadere to these necotiations and awav from the even more enormois










division of the Northwest Territories largely on ethnic lines; and the

continued support of regional development. With respect 1o aboriﬁinal
eQples. T dan't think 4 S S
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Indeed, federalism itself would not survive if one image was to
predominate.

Moreover, federalism assumes that there is no necessary conflict
among these identities; they are complementary, indeed mutually
supportive. This I think is the evidence from public opinion surveys.
But it is also true in a larger sense: the Canadian pational community is
 itself defined in large part by the existence of vibrant regional
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True, this may create all sorts of

practical difficulties: decisions by
aboriginal governments may conira

dict or undermine those of other
- governments. As in the federal system, all sorts of intergovernmental
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COMMENTS ON CONSTITUTIONAL INTERPRETATION*
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l The Charter of R!ghts and Freedoms has no place in abongmal

— - . - . - * .
In the dominant society, law and morality are separated. Morality is
separated from almost every aspect of life. In abongmai socxety, the




SELF-GOVERNMENT AND THE CANADIAN POLITICAL SYSTEM

Leroy Lirtle Bear

The theme of this workshop on aboriginal constitutional matters is “the
search for accommodation”. Why is this search for accommodation so
difficult? In part it’s because of the fundamentaily different mind-sets
of the participants, which means that the constitution and amendroents
[ to it are approached from different angles. This difference of mind-sets
vy gy (ffienV._an he ace-uiesin thets 0 ectEsun, of. 167 Jil o Se—

!‘ The Western World View vs. the Aboricinal World View

Thr Woriere wgenf hjplgies jglicang gl | cimd! lolsefomau




if 1 were a Christian? It wouldn’t matter if I was on the moon, in
Durban, South Africa, or in Inuvik. I would celebrate Christmas.
Aboriginal people, instead, relate to space as an organizing concept.
Place and space are important referents - a microcosm in which
aboriginal people are situated. For my people, the Blood Tribe of the

L)
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on a particular date. It doesn’t happen on the same day every year. The
Sun Dance happens when the people who are preparing for it are ready.

ﬁnr it aliurave hannenc in thae camo nlase tha. Balle Butta antha Rland

Reserve. The Sun Dance can’t happen in Durban, South Africa, or on
the moon, because then it wouldn’t be the Sun Dance.

Application of Western and Aboriginal World Views to Canadian
Federalism

The clash of cultures repeats itself in constitutional considerations.
Canadian federalism is composed of one central government with several



old relationship as a basis for discussion. If we talk about a new
relanonshlp, then the view that aboriginal self-government has to be

clirnad in theawob o locan Lot oo 1o
il,

In the aboriginal view, self government 1s a response (o a relationship
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We already have some examples where the Western approach has been
broadened in this way. One of the hallmarks of Canadian government
has been co-operative federalism, in which constitutional delineations
have been by-passed in order to develop a more workable nation. The
provincial incursion into Indian affairs also skirts the rules. In essence,
given the federal government’s responsibilities for Indians, provincial
| incursion is a de facto constitutional amendment.

In asking for the entrenchment of the right to self-government,
aboriginal people are saying: “We want to be part of the whole”. Legal
obstacles essentially come down to saying: “No, you can’t be

1 i, ras 2 1 e A_ur -~
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simple - finding some accommodation from within, or, if not, finding
some way of relating to each other from without.



William Pentney, Discussant

Two themes that arise from l‘hlS topic are the values that underlie
[ A S T e P T







Vina Starr, Discussant

The aboriginal values underlying the move toward self-government have
. to do with our Native concept of
s el ol - ot at =

how we relate to the land. In contrast

A .

. over the earth and all that is in it, aboriginal peoples themselves as equal
to all other life forms in nature. We do not regard humans as superior to
animals but as brothers, placed on this planet to share equally in the

* wealth of our environment.

Four hundred years after whites came to North America, aboriginal
peoples and whites are like two ships passing in the night - an aboriginal
version of Hugh MacLennon’s Two Solitudes. Why has communication
been so difficult? It is largely because we have difficulty defining how we
should share this land together.

In a profound way we are.captives of our separate cultures - of our
fundamentally different philosophies of how to live life on this land. The

‘ Eirrdnn] 1inru af thp nmrii HPDES u-‘_ﬂi rﬁ; :irﬁ‘:ﬁ:rd sl or jm 2laia

room today, although we come from different places from coast to coast.

’“;n TN PN [ Tt O A YO e RPN llnna oo Ea.—r:n-.ln- 1o d Too o
e




the (Qn”_ tq aﬂggpqq the iesne Indian nennle are lano in natience hnt-







grants, equalization payments and regicnal economic development
agreements - were seen as viable means through which aboriginal
self-governments could be financed. '
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or deleqated rights. Still others questioned the efflcacv of the process
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concerns than negotiation imperatives, requiring extensive time, energy
g pagaurees tn nurae elndive aoreements nn ahatract Tevels Perhang

the most prevalent comment was that, in the absence of public pressure
to the contrary, the 11 governments could “appear” to be working for
change, placing the onus for initiative and compromise on aboriginal
organizations.
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condemned as “conservative” perspectives) might provide a more useful
framework through which the past five, or indeed, the 20 years might be
viewed. A more critical assessment of the changes in pohcy and atntudes
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THE ABORIGINAL SELF-GOVERNMENT AMENDMENT:
ANALYSIS OF SOME LEGAL OBSTACLES

Vil m—

The last of the constitutional conferences, comprising the Prime
Minister, the premiers of the Provinces and the political leaders of the

four malQr_a_b””gmil g!f”lnﬁ in r'ﬂnada that in_n-\qncirlgq“nd.rir Q‘iﬂ‘:ﬁﬁ -
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37.1{1) of the Constitution Act, 1982, will be held in March, 1987. The
long period of negotiations relating to constitutional matters directly
affecting the aboriginal peoples of Canada that has taken place between
1982 and the present day has served to focus the issues in debate. In
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expressing liberationist claims - the story in Exodus of the escape of the
Israehtes from slavery in Egypt has not been drawn upon in making the
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control of the dominant society, and confine it to the terms that our legal

system and political system are familiar with. In fact, the dominantly

legal perspective on the self-government claim is the perspective of

non-tiberation. Having said that, however, it must be, and can be
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It is beyond the scope of this paper to deal with each of these
problems in detail. Instead, I will look in some detail at the first legal
problem identified - the problem of whether the aboriginal
self-government amendment as proposed will amount to an amendment
of the amending formula.

i Foren ‘,r-]..‘m‘:l..n,l iP,. F S DUDEFISRURY N IRV DI N RIUNN . . S DR |

3

entrenched) status to aboriginal self-government agreements that are
concluded subsequent to such constitutional amendment will, in essence,
amount to the alteration of the constitutional rules (found in Part V of the
Constitution Act, 19582) by which the Constitution may be amended if
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section 38) it is necessary to determine the “matter” of an amendment,
It is at this point that the distinction between statecraft and adapting the
constitution to new legal claims comes into play. If we view the clause
under which self-government agreements will be automatically
entrenched as part of the implementing device for giving new

. £ — s "
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whether this derogation of normal governmental power fits the conditions
for certain forms of constitutional amendment. But if we view the clause
as expressing the autonomous status of aboriginal peoples, analysis based

on the impact on existing powers Wlll become beside the pomt
S
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But let us take the weakest case. Let us take section 35 (the basic
recognition section within Part II) at its most minimal scope. This would
¢~il cnviage thap ;h 1 Coyinsintgin  snotes ] _m m ﬁ




when the question of aboriginal rights was contemplated as a matter for
future amendment, it was not contemplated in terms of a rule of
unanimity. In addition, the presence of Part IV is strong evidence that
there was not legislative silence about aboriginal rights development. It
is clear evidence that the framers of the Constitution Act, 1982 adverted

to the posgibilityli)f gborigjg‘a.nghm Amgpdgenre in sbo oo \ _







William Pentney, Discussan:

‘ The legal obstacles to a self-government amendment are It some senses

uite real, but in other ways they are the product of a failure of
q é Y Y ) P
imagination on the part of lawyers and politicians.

The diversity of groups involved in these negotiations, and the
dazzling array of issues which li

le behind the negotiations present
immense legal obstaclac Tha an..c . .
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point at issue here is whether some matters are best left out of court, to
be dealt with by political rather than judicial authorities.

Of course, aboriginal peoples know only too well the dangers inherent
in that solution - political failures in the past have spurred aboriginal
leaders to demand legally enforceable promises. To the extent that
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opportunity, it seems tc me that a political compromise imay be
s L PR . o a e L M

B | = (F—

3 P— -F







Session V

Financing Issues
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ABORIGINAL SELF-GOVERNMENT

Billy Diamond
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adoption of self-government legistation which was to replace the Indian
Acr for the Crees of Quebec. This has in fact been done and the
Cree-Naskapi (of Quebec) Acr now provides us with full regulatory power
at the community level, control over our local governments, and the

- ability to assert that we have obtained self-determination and
self-government. This legislation was adopted pursuant to an avowed
federal recognition of its special responsibility toward the Crees (and
toward other Indlans) and the legislation itself recogmzes this.




all efforts to have that formula approved by Treasury Board, have
misinformed Treasury Board of the nature of the agreement with the
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1. Some statement of the right to self-government that is neutral with
regard to the issue of whether it is a pre-existing or a new right.
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is not to say that there must be a similar relationship, or non-relationship,
between financing and self-government. The two issues are distinct.
The first relates to the issue of whether secuons 91 and 92 are
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local and regional groups can expect to address in the way of fiscal
powers and financial transfers; and some clarity about the role of the
provinces, where they are involved, in financing the negotiation and
outcome of agreements.
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Despite the fact that most provinces see the federal government as
we  te ] ‘\ 3 - - 1 - . g .

of self-covernment negotiations. Most provinces believe that some









1. A general equalization provision concerning levels of services and
autonomous resourcing of aboriginal governments;
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incentives to aboriginal governments that are not provided to other
groups who choose not to negotiate self -government. Since MNSI
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government, does this mean they can expect none lest this indicate an

“unwarranted incentive”? This is surely a peculiar way to reflect a
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Cosr-lS'haring Oprions
1. By Group:

a)  on-reserve ve nff-reserve




the merit of not importing legislative definitions. However, there are no
other definitions available. One consequence of going this route would
be to force the abandonment of the Indign Act regime. It could not
survive in the face of any constitutional regime that had to untangle the
current reality of Non-Status Treaty Indians, Status Métis, and so forth.
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Avoidance of the issue at the First Ministers’ level will only mean a
worsening of the climate for negotiations at the local and regional levels.
Without an arrangement for essential resourcing, the enirenchrnent of the

right self-government may prove hollow.
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My remarks will be very brief, The panelists have covered a good deal
of ground and I suspect there are many who are eager to get into the
discussion. I confess that after listening_to Billy Diamond and Tan Cewia
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David C. Hawkes, Discussant
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solely dependent upon federal and provincial governments. And there is
agreement with respect to public accountability for government
expenditures, although some difference in terms of whether aboriginal
governments should be accountable to their own members, or to
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In terms of addressing the key financing issues, it might be most
. productive to begin by building agreement in areas where there are shared

concerns.
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ISSUES OF JURISDICTION BETWEEN ABORIGINAL AND
NON-ABORIGINAL GOVERNMENTS

lan B. Cowie

What [ was asked to do today is to summarize some of the main points
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table. There are continuing attempts to make a “best effort”, but the
enthusiasm, the real political will to make the fundamental changes
required is not there.

For any self-government amendment to be contemplated without
some precision of understanding regarding future fiscal relations between
federal, provincial and aberiginal governments means that the
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if failure is the result, things will continue on. Things are
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My paper does not look at the legal aspects of the current
constitutional discussions. It starts with the premise that irrespective of
the outcome of the constitutional discussions, there are a variety of
opportunities and processes now open to aboriginal peoples for moving
forward with the negotiation of self-government. We have concentrated
much of our energies on the constitution; now we must translate some
of the concepts discussed. A lot of aboriginal communities are now
focussing on questions which are constants in a number of negotiation
processes - self-government negotiations under a constitutional
amendment, negotiating comprehensive claims, or the so-called Indian
community self-negotiation policy announced in {986. The paper tries to
identify some of the questions and issues that now confront governments
and aboriginal participants in defining the strategies - the policies, the
powers, the authorities and the financing requirements of
self-government for the future. It says that while we are focussing all of

_ﬁuﬁ gnerey constitutionally _we must_herome aware_that at the

. community level, people are grappling with more fundamental questions.

_ It outlines what some of those fundamental questions are, and gives an
indication of how people prepare for the substantlve negotiations and
arrangements required.

individual aboriginal communities to define their own priorities relative

to self-government. After these prlont:es have been 1dent1fled changes
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conservative options™ are processes currently underway within the
Department of Indian Affairs under the headings of alternative financial
arrangements,  devolution programs, and the negotiation of
sector-specific agreements under current arrangements, whether it be
education, child-care, or policing.
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! related to the soc1al mteracnon of the people is included here. Thlrd the
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ra pcgnnmics . life-sunnort or wealth creation. This lugorporates resource

jema—nmr ,m‘.u.fnng-,.‘,]:.-.a A taeigar Nt tawratian Tha  wmhircinal

environment is distinct from the natural environment. The phystcal
environment is what humans add, for example housing, community
infrastructures, and sewage systems. Fmally, the government
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It is also the case that many of the government leaders had changed
during the constitutional reform process. Compare, for example, the
First Ministers’ table of 1981 (the time of the patriation debate) with that
of 1987 - Trudeau vs. Mulroney, Blakeney vs. Devine, Lougheed vs.
Getty, and Levesque vs. Bourassa (who did not attend the March 1987
FMC). We have today a very different cast of characters and some, we
would argue, do not share or feel bound by their predecessors’
commitments to aboriginal peoples and constitutional reform.

,. Nar were. the ghorjinal peopies’ organizations at the table without
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of self-government by aboriginal peoples, together with broad public
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If we have learned a lesson from this exercise, it is that we need a new
framework or lens through which to view aboriginal - non-aboriginal
relations. We must look to fundamental values rather than arcane
legalism. We must seek to remove a tie that does not belong, and that
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back from the constitutional negotiations and examine, in a
comprehensive fashion, the section 37 process and the “failure” of the
March 1987 FMC. We need to explore the negotiation process, how it
was structured and the issues that emerged, with a view to uncovering
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AGENDA

Workshop on
“Issues in Entrenching Aboriginal Self-Government”

Monday, February 16

E—ﬂ‘ l‘“ﬂﬂlw‘-ﬂ‘wf‘ -THﬂ‘EMHﬁ' T : ‘

N — 1 — — |
g.} .
/3
wn a e 1@9 wp gy Do Lo A L aAne
X‘ I F 4 i




_
DISCUSSANTS:

' Ian Stewart, Queen’s
Rick Ponting, University of Calgary
David Hawkes, Institute of

Intergovernmental Relations

This session will explore issues such as the
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" PHASE ONE

Background Papers (second printing)

1. Noel Lyon, Aboriginal Self-Government: Rights of Citizenship and
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