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outcome, his survey sets out an agenda which will trouble Canadians for

years to COme.
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respecting constitutional matters that directly affect the aboriginal
pecples of Canada, including the identification and definition of the
rights of those peoples to be included in the Constitution of Canada.”
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responsive to modern conditlons, ana tat many UL he Liylhls liousd aove

would properly fall under the heading of treaty rights. Similarly, rights
recognized or created in land claims settlements may become
constitutionally entrenched at a future date; the range of such rights
could be as broad as the settlements themselves.

Two procedural issues are likely to receive a great deal of attention at
the conference: the future participation of aboriginal peoples in the
constitutional amendment process; and their demand that their consent be
required for any constitutional change affecting them directly.

It is essential that the constitutional conference lead to an eventual,

successful resolution of outstanding issues between governments and







While accurate population figures are not available, there are an
estimated 275,000 status Indians,2 25,000 Inuit,3 and one million
non-status Indians and Metis® living in Canada today, making up a total
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Individuals who chose collective ownership were registered as Indians walle
those who chose private ownership were not given Indian status. If Indians
happened to be away hunting or fishing, or if their band was located in a
remote area that was missed by the treaty party, they might not have been
registered under the Imdian Act.
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services offered by the federal government to status Indians. The federal
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: Quebec. They have no reserves and have not signed treaties with the Crown.

The Inuit were not affected by early versions of the Indian Act, and are
explicitly excluded by section 4(1l) of the present Act. As with the Metis,
there is no legal definition of the Tnuit. However, the federal government
provides them with certain economic, health, and educational services.
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War, and facing discontent among the Indian tribes on the frontier over the

western movemenE  OF  SetClers  trom Bﬁi‘:lsh colonies on the Atlantic
seaboard., Britain feared an Indian alliance with the French. To meet the
Indian threat, the British followed a policy, from 1754, of recognizing
Indian rights in the territory west of the colonies and forbidding

settlement on Indian lands unless their surrender had been authorized by
Er‘zc;.[lam.d.16
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section 25:

25. The guarantee in this Charter of certain rights and freedoms
shall not be construed so as to abrogate or derogate from any
aboriginal, treaty or other rights or freedoms that pertain to the
aboriginal peoples of Canada including

(a) any rights or freedams that have been recognized by the ]
Royal Proclamation of October 7, 1763; and

(b} any rights or freedoms that may be acguired by the
aboriginal peoples of Canada by way of land claims settlement.

1
!
By this section, the aboriginal rights recognized by the Royal Proclamation &
of 1763 are constitutionally protected from abrogation or derogation &




35(2) of the Constitution Act, 1982.







and has excluded non—-status Indians and, by implication, Metis, from their
benefits, 30

The Metis

Although the Metis were not given constitutional recognition at
confederation in 1867, their role in Canada's formation cannot be ighored.
In 1869, the Metis formed a provisional government under the presidency of
Iouis Riel, which negotiated Manitoba's entry into confederation on terms
designed to protect the political, cultural, and land rights of the Metis.
Through the Manitoba Act, 1870,37 the federal govermment put into effect
several key demands of the Metis, Manitoba was admitted as a province into
confederation and given representation in Parliament. French and English
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received or been allotted half-breed lands or money scrip (or his |
descendants) is not entitled to be registered as an Indian. |

Through its inclusion in Schedule I to the Comstitution Act, 1982, the
Manitoba Act, 1870 is also included in the constitution of Canada. |










thousand other Indians.

A resolution was passed calling for the eventual
replacement of the NIB by the Assembly of First Nations.

In April 1982,
following a two-year transition period, David Ahenakew from Saskatchewan
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| (non-gtatus Indians). Its board of directors is composed of
representatives of the various provincial Metis and non-status Indian

j associations.

Generally, the provincial associations are composed of several regional
or community chapters to which Metis or non-status individuals belong.
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treaty rights, the recognition of aboriginal self-government, and the |
requirement of aboriginal consent to constitutional amendment. In December
1980, however, the executive council of the NIB ordered its staff to
discontinue work with the other two organizations.
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Organizations pupilcly supported the changes and stated that they would
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Reassurances were given by federal cabinet ministers, including Jean
66

Chrétien,_ up to and even during the first ministers' meeting.
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~ that the Canada Act deprived them of this protect'ion. They sought a
| declaration to the effect that the British Parliament had no authority to
amend the constitution of Canada to the prejudice of the Indian nations

without their consent, and that the Canada Act was ultra vires,
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the Crown in respect of Canada "so long as the 3P rises and the
river flows." That promise must never be broken.

Whether Lord Denning's optimism is justified remains to be seen.
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' legislation in force on that date; thus,

the constitutional recognltlon of
- abo::lglnal and treaty rights would be firthar moeet fmoc-n - - - -
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Recognition and Affirmation

what is the oconstitutional status of existing aboriginal and treaty
rights that are “recognized and affirmed?" Prior to 17 BApril 1982,
109 110

aboriginal rights could be overridden by both federal and provincial
legislation, and treaty rights could be overridden by federal
legislationlll but not by provincial ].ec_:;i.s].ation.l]'2

The term "guarantees" is used in section 1 of the Constitution Act, 1982,
2 et baaed &g@ugt—_cm_i: in_the Charter. Is a right
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As section 35 is not part of the Charter, section 24 {1} cannot be used to
enforce aboriginal and treaty rights. However,

section 52(1) provides that
any law that is inconsistent with the constitution is ineffective:

52- f]! 'T'bn "ﬂni{.-itn.{—i'nu_-. L a3 | T —

/ This section should be sufficient to render inoperative any federal or
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SECTION 35(2): DEFINITION OF "ABORIGINAL PEOPLES OF CANADA"
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the Constitution Act, 1982:
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Although the terms "Indian,” "Inuit,” and "Metis” are not defined in the
Act, it is important to distinguish between the three different aboriginal
peoples. Each may have different aboriginal or treaty rights.
Furthermore, a method is required for determining whether a specific
individual is an aboriginal person and — if so - to which of the three
categories he or she belongs. An individual's classification will
e At~ ] ik = st} gt ik T ® 2 Gy CAD Gl Ve
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Rights Granted Protection

The rights protected by section 25 are not limited to constitutionally

: protected rights, as neither rights recognized in the Royal Proclamation of

1763 nor rights acquired by way of land

claims settlement are
constitutionally entrenched in a direct manner.

Nor are the rights
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SECTION 6: MOBILITY RIGITS
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province. Some Indians fear that this section will permit non-Indians to |
reside on reserves. gection 25, which protects the rights of the
aboriginal peocples £from Charter-guaranteed rights, should ensure that
Indian Act provisions limiting the rights of persons who are not band
trrretssanide o vocaruas uzil) ngmd. Furthermore, the right
.—
= .‘
to "take up residence in any province” does not necessarily give the right
to live anywhere in a province. Therefore, section 6(2) would likely be
construed in a manner that does not abrogate or derogate from “other
rights" pertaining to Indians.
SECTION 15(1): EQUALITY RIGHTS
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SECTION 15(2): AFFIRMATIVE ACTION

Section 15(2) provides that affirmative action programs for individuals
or groups disadvantaged because of race are not precluded because of the
equality rights provisions of section 15(1).

PART V: AMENDING PROCEDURE

Part V (sections 38 to 49) of the Constitution Act, 1982 sets out the
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participate in the discussions on any item which, in his opinion, directly
affects the two territories.
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and Northwest Territories, the Prime Minister also invited elected
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occur with or without their participation, and that the Constitution Act,
1982 gives the provinces a defined role in constitutional amendment.

As for the bilateral process, these groups argue that it will not lead to
constitutional change, pointing to the Prime Minister's letter of 12
October 1982 to David Ahenakew, National Chief of the AFN, in which the
Prime Minister clearly stated that the provinces must be involved in
constitutional amendment and that the federal government will not take on
the role of "broker® on behalf of Indians.
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ATTEMPTS TO REACH AN AGENDA

As early as 29 April 1980, Prime Minister Trudeau, in a speech delivered
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In his letter to the provincial premiers, the Prime Minister suggested
that preparatory work on issues relating to aboriginal peoples be done
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The working groups met consecutively rather than simultaneocusly. 'The
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A fourth alternative would be to continue the section 37 constitutional
conference until the outstanding issues are settled to the satisfaction of
the participants. They could meet at fixed intervals — for example, once a
year - until a consensus is reached. This approach has been used in
international law-making conferences, such as the fThird United Nations
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(1) vhere there is a treaty or agreement, such as a land claims
settlement, which is to be constitutionally entrenched, the constitutional
provisions relating to it ogm_dig.wnamq in mmmerdanea eelil oL

TN

terms of the agreement. This requirement could exist along with any other
mechanism for aboriginal constitutional consent.

o e s 2 e e A

(2} Consent could be given by the national representative bodies and/or
governments of the aboriginal peoples at assemblies especially convened for
this purpose or at their annual meetings. The consent mechanism could

: operate in two ways. If not specifically approved, a proposed amendment
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l proposed amendment would be effective.
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t Two comments can be made on this proposal. First, it would not be
| necessary for the constitubion tp rame tho mationed wewesmemioti a
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l mechanism, and less likely than those previously mentioned to lead to
rejection of a proposed amendment. Aboriginal deputies would have to

E answer to their electorate, but aboriginal senators would have no direct
responsibility to their communities. Aboriginal organizations would

prcobably find that this model gives aborlgmal pecples insufficient control

] 1 a3t 3 L el Ll i T 2

- L T 1 1

.__

tha-—snthnrite nf ahnricipal agovarnpents “ |

3 !'







66

There is a precedent within Canada for having more than one enactment
_ dealinag with_ahoriainal_ aovermment.. The Tames_Bav_and Northern Ouebec
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The Inuit support this proposal in a general way, although the ICNI has

i not decided whether there should be separate constituencies for the Inuit
or whether present electoral boundaries should be redefined to make the

} Inuit the majority in their areas. For example, in northern Quebec the
\ electoral boundaries run north and south, placing the Inuit in two ridings.

As a result, they have relatively little influence on election results in
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| groups in November 1982 in Ottawa, the NCC did not attempt to identify and
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All three aboriginal organizations are in aqreement that the term
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aboriginal and treaty rights, and non-constitutional matters. This office
could be expanded to have attached to it a mechanism for dispute resolution
by means other than litigation in the established court systems. This

proposal might meet Indian demands for an ongoinﬁ process. :
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There seems to be widespread support from covernments. the Metis. the
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been no indication that any of the aboriginal organizations or any of the
govermments 1is prepared to give up part of their constitutional
"sovereignty" to facilitate reaching an agreement.

If agreement on - conference procedure is not reached at the
ministerial-level meeting expected to be held in late January, there is a

real ﬁmpr that_the mﬁc:i-'i'l-ni--ir:ma'l renfaran~a will fAamiearen rvreadnra,
&
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IMPLEMENTATION OF AN ACCORD

Section 37 does not set ocut a method of implementing any agreement or
accord reached at the constitutional conference. The federal goverrment
and some of the provinces have indicated that the amending procedure
satahlished in. Part W _wnuld bave to_be followed  Tn. other wwds. An
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federal and provincial unanimity and the requirement of aboriginal consent
is placed in Part II rather than Part V.

The NCC's position is that the words "to be included in the Constitution
of Canada" in section 37(2) mean that the provisions of an accord reached
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Although it leaves many important questions unanswered (for example, How
| would the courts take judicial notice of the contents of an accord? Would
| the accord require oonfirmation by federal statute?), this innovative
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7 CONCHBION

T

Any predictions about the direction of the constitutional conference must,'
at the time of writing, remain tentative. Many cbservers expect that the
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It remains to be seen whether the first ministers of Canada are now
prepared to treat aboriginal issues more seriously than they did on 5
November 1981, when constitutional recognition of aboriginal and treaty

rights was unceremoniously dropped from the proposed @nstitumn.nl The

events following the November accord revealed wide public support across
Canada for constitutional recognition of the rights of aboriginal peoples.
There is no reason to think that this support has evaporated in the last
twelve months.







84

15. Human Rights Committee Decision, CCPR/C/DR (XIII) R. 6/24, 30 July
1981.
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L 35. Ppara. 13 of the Canada-Manitoba Agreement, and para. 12 of the
! Canada-Alberta and Canada-Saskatchewan Agreements.

36. See note 23, above.

37. R.S.C. 1970, App. II, No. 8.  The Manitoba Act, 1870 was subsequently
confirmed by the Constitution Act, 1871, R.S.C. 1970, App. II, No.
11. .

|
| 38. $.C. 1872, c. 23.
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55. C.B.A., Committee on the Constitution, Towards a New Canada {Ottawa,
1978), p. 11,
56. Resolution #31a, 28 August 1980.
57. 'I'ask Force on Canadian Unity, A Future Together: (bservations and
P‘-‘f 1 o Y T f Fa N W S Y J APy Iy o o TR, gy -..-.:l £S5 mcmmm o Lo - P

='
—

-

s i
I ;
b j
_E—-E {
) -




; 87

70. Fleet Publishers, 1982,

71. Bs excerpted in the Globe & Mail, 13 November 1982, p. 10.

!’_ 74?-._ _lo NQY%@P‘T 1 . cnonch at I.‘na'!v\'h Tl g




IP‘

88

89, Delia Opekokew, ‘The First Mations: Indian Governments in the Commumity
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90. Supra, note 79, [1981] 4 C.N.L.R. 86, at 99.

9l. Hamlet of Baker Iake v. Minister of Indian Affairs and Northern
Development (No.2), [1980] 1 F.C. 518; [1979] 3 C.N.L.R. 17
(F.COT.D.)I

92. 1Ibid., [1979] 3 C.N.L.R. 17, at 45.

93. St. Catherine's Milling and Lumber Co. v. The Queen (1888), 14 A.C.
46, at 58 (3.C.P.C.).

94. Calder v. A.G. B.C., [1973] 4 W.W.R. 1; 34 D.L.R. (3d) 145.
95. Ibid., per Judson J. |
96. Supra, note 91.

97. Kruger & Manuel v. The Queen, [1978] 1 S.C.R. 104; 75 D.L.R. (3d) 434;
34 C.C.C. (2d) 377; [1977] 4 W.W.R. 300; 15 N.R. 495,
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109. R. v. Derriksan, supra, note 106.
110. Kruger & Manuel v. The Queen, supra, note 97.
| 111. Sikyea v. The Queen, [1964] S.C.R. 642; 50 D.L.R. (2d) 80; [19'65] 2
| C.C.C. 129; 44 C.R. 266; 49 W.W.R. 306; R. v. George, [1966] S.C.R.
\ 267; 55 D.L.R. (2d) 386; [1966] 3 C.C.C. 137.

112. R. v. white & Bob (1965).. 50 N.T.R. (24} &13 _MR.C.C.A.Y: aff'd. L
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