





or “constitutional harmony”, within the complex and pluralistic country that is Canada.’
Reconciliation thus implies a kind of “redemptive constitutionalism”.? The Court may have been
speaking of the duties that reconciliation places on governments; however, the ideal of reconciliation
is one that, as the TRC report recommends, non-governmental bodies, including universities and
university law schools, must



Committee members were to approach their work with an open mind and listen to and consider
submissions impartially. I believe that they have performed their duties in this respect admirably.

The consultation process opened on July 30, 2020, and closed on September 18, 2020, and the
Advisory Committee submitted its report and recommendation to me on September 29, 2020. During
the consultation period, there were 2,850 responses to an online survey, 158 email submissions, one
voicemail, two video statements, and seven live oral submissions. The Advisory Committee also
examined the letters that were submitted in support of the above-mentioned petition by groups and
individuals that included 26 Queen’s student clubs; PSAC Local 901, representing tutorial assistants,
research assistants and post-doctoral scholars at Queen’s; the Department of Film Studies; the
Department of Gender Studies; nine Law Faculty professors; and 50 law school alumni. The
Committee or its co-chairs met with advisors from the Human Rights and Equity Office, the Queen’s
Elders Allen Doxtator and Wendy Phillips, the Office of Indigenous Initiatives, and representatives
of the City of Kingston; the Committee also heard from the Queen’s Aboriginal Council and two
neighbouring Indigenous communities. The Committee considered views expressed during two
talking circles organized by two Indigenous members of the Queen’s community. Finally, the
Committee had access to transcripts of five focus group meetings organized by the Office of
Advancement with different alumni groups.

Although the time for the consultation process was relatively compressed, the Committee’s
engagement with members of the Queen’s community and members of the broader public was, it is
fair to say, impressive. The consultation process was thorough and extensive. It provided the
Committee with a full range of views on the building name controversy, and it revealed the level of
support for opposing views amongst various groups and stakeholders. The Committee thus had a rich
informational record to analyse and upon which to base its conclusions.

The breakdown of views expressed on the building name is explained in the Committee’s report and
its appendices. 2,850 people answered the online survey question: “Do you believe that the law school
building should continue to be named Sir John A. Macdonald Hall?”” 1,338 or 46.95% indicated that
the building should continue to be named after Macdonald, and 1,437 or 50.42% indicated that the it
should not (and 75 or 2.68% expressed no opinion). It is important to note that a large majority of
the participants in this survey—2,331—identified themselves as members of the Queen’s community
(students, staff, faculty, or alumni). Of the 203 respondents who identified as members of the local
community or individuals interested in the question, the responses were relatively even between those
for and against de-naming the building. So, to sum up, the Queen’s community and others interested
in the question are, roughly speaking, evenly divided on whether to keep or remove the Macdonald
name from the law school building.

For reasons that | develop below, | believe that the views of the Queen’s law school community about
this question are particularly important. The appendices attached to the Committee’s report indicate
that, of the law school alumni who answered the survey, 44% wish to keep the Macdonald name, while
38% wish the name to be removed. There is a generational divide, however, with law alumni
graduating in the last decade tending to favour de-naming the building. This trend continues with the
opinions expressed by current law students who answered the survey, 21% of whom wish to keep the
Macdonald name and 58% of whom wish to have the Macdonald name removed.



Also important for determining the views of the Queen’s law school community is the position taken
by the Law Faculty Board independently of the consultation process conducted by the Advisory
Committee. At a Faculty Board meeting on September 18, a motion was introduced recommending
to the Principal and Board of Trustees that the Macdonald name be removed from the law school
building. The meeting was attended by 28 faculty members, six student representatives (including
members of the Law Students’ Society executive), and six directors/administrators/staff
representatives (two Assistant Deans, the Head Law Librarian and the Reference Law Librarian, the
Director of the Queen’s Legal Clinics, and the Indigenous Recruitment and Support Coordinator).
The position adopted by the Faculty Board is important because the Faculty Board is the only forum
in which



Background context

Before turning to the analysis and conclusions of the Advisory Committee, | think it will be helpful
to sketch certain facts that inform the debate about the name of Macdonald Hall.

Queen’s University was founded in Kingston by royal charter in 1841. There were various iterations
of a Queen’s Faculty of Law from the 1860s until the early-twentieth century. However, the present-
day Faculty of Law began its history in 1957, the year that the Law Society of Upper Canada, the
regulatory body for lawyers in Ontario (now the Law Society of Ontario), agreed to accredit university
law degrees. At this point, new university law schools were established across the province, with
Queen’s among the first.> The present Law Faculty building was opened a few years later, with the
Prime Minister of Canada, John Diefenbaker, cutting the ribbon on October 20, 1960. It was then
named Sir John A. Macdonald Hall.

At that time, the country was approaching its first centenary, and honouring Macdonald in this way



these issues at that time. But even those who were aware might have applauded Macdonald. After all,
the “Indian” residential school policy and its objective, the separation of Indigenous children from
the influence of their parents and communities so that they might be assimilated into Euro-Canadian
society — the policy that Macdonald promoted in the late-nineteenth century — was still government
policy in 1960. Just seven years before Macdonald Hall opened, the principal of a residential school in
Kenora, Ontario, explained: “we must face realistically the fact that the only hope for the Canadian
Indian is eventual assimilation into the white race.” Using language that was much more offensive,
Macdonald stated more or less the same thing when explaining the essential features of the residential
school policy to the House of Commons in 1883, when he was not only Prime Minister but also
Superintendent General of the Indian Department®;

When the school is on the reserve the child lives with its parents, who are savages; he is surrounded
by savages, and though he may learn to read and write his habits, and training and mode of thought
are Indian. He is simply a savage who can read and write. It has been strongly pressed on myself,
as the head of the Department, that Indian children should be withdrawn as much as possible
from the parental influence, and the only way to do that would be to put them in central training
industrial schools where they will acquire the habits and modes of thought of white men.”

In Macdonald’s view, governmental policy was to be aimed at assimilating Indigenous peoples into
what he believed to be the superior “white” culture or race in linguistic, cultural, legal, and, it may be
said, physiological senses (for he encouraged “Indian”/*“white” intermarriage).?

Had those present at the opening of the law building in 1960 been asked about Macdonald’s position
on non-Indigenous racial and ethnic minorities, the response might also have been one of confusion.
Yet, again, Macdonald’s views can be found in statements made in the House of Commons. In arguing
against giving people of Chinese ancestry the right to vote in 1885, Macdonald stated:

[1]f they came in great numbers and settled on the Pacific coast they might
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or negative. By approaching the question in this way, the discussion quickly dissolves into a debate
about whether we can judge historical actors by the moral standards of today, and whether we should
erase or re-write history on the basis of moral sentiments that historical figures may not have
understood or appreciated.
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principles that should govern the decision. The full impact of the Committee’s distinctive reasoning
can only be appreciated by reading its report in full.

It may be appropriate, however, for me to add a few observations of my own in terms of how to

frame the question and what principles to apply. Many people have argued, with considerable passion
and force, that Macdonald was responsible, if not single
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the University. The name on our building sends a signal to the world about what kind of law school
we are.

Indeed, it seems this was the original reason for naming the building in 1960. Sometimes university
buildings are named after people who have made significant contributions, financially or through
service, to the university. Although Macdonald was present at several meetings that were important
for the early development of the University, his role in the founding of the University and its
development thereafter was limited.®® Sometimes university buildings are named to bring to light
important but neglected histories. The naming of a Queen’s building after Robert Sutherland, a
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The core values of the Queen’s law school community have not changed, but it is clear that for recent
graduates of the law school and the present faculty, students, and staff in the law school, the
Macdonald name stands in the way of their desire to articulate an identity that fits their aspirations.
The Advisory Committee’s analysis should be respected, in my view, because it offers a compelling
line of reasoning on the building name question, premised on careful attention to the information it
gathered from across the Queen’s community. The resolution of the Law Faculty Board should also
be respected, in my view, but for different reasons. The motion passed by the Faculty Board
recommending de-naming the building is a clear representation of the will of the law school. The
motion does not purport to be premised upon the information collected through the consultation
process; indeed, members of Faculty Board did not have access to that information. Instead, it was an
exercise of judgment about the kind of law school the members want to be.

Is this decision a repudiation of the law school that existed before? | have been the Dean of Law for
just over one year, and the hardest aspect of my deanship so far has been reading and listening to law
school alumni who feel genuinely hurt by the prospect of having the Macdonald name removed from
the building. As | mentioned above, however, I am confident that the core values of the Queen’s law
school have not changed. One of those values is the idea of community. The sense of community has
long been a source of strength for the law school. It is my hope that alumni will see the decision about
the building name as a sincere effort to build upon the tradition of community that previous
generations of law students have enjoyed.

The building formerly known as Macdonald Hall

If the recommendations of the Advisory Committee and the Law Faculty Board are adopted, the
building will no longer be known as Macdonald Hall. However, even if one day it is given a new name,
it will be in some sense forever known as the building formerly known as Macdonald Hall. It seems to me
that the history behind this fact will be one worth preserving, for it will require telling the full story of
how Macdonald’s legacies are the cause of both regret and celebration. The suggestion has been made
that a plaque could be erected that explains the reasons for the naming and de-naming of the building.
The Advisory Committee decided that this suggestion was beyond its mandate, and it also indicated
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adopted a ‘reconciliation as consistency’ approach. Indigenous peoples may own their territories but
only if they occupied them consistently with European understandings of property. These are thin
conceptions of reconciliation. In its better moments, however, Canadian law reveals another vision
for reconciliation—which may be called ‘reconciliation as relationship’—an approach that I noted at
the outset of this report. This larger and deeper sense of reconciliation is also, 1 am told, central to
Indigenous legal traditions and to Indigenous understandings of the treaty relationships central to our
constitutional order.

In the context of societies overcoming past injustice, reconciliation has a deep moral content that
involves establishing or restoring a just relationship between peoples who have been divided.
Reconciliation as relationship usually means that wrongdoing and the consequent harms must be
acknowledged by the wrongdoer, and that meaningful steps must be taken to restore harmony or
balance to the relationship. Reconciliation in this sense is redemptive: it redeems people according to
the values they embrace. Reconciliation in this sense will be empty unless the steps taken respond in
a genuine way to the experiences of those harmed, and this may mean adopting measures that are
difficult or hard to adopt. Reconciliation as relationship will always mean listening to what others say,
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Senator Sinclair kindly offered to discuss the law school building name further with me, and when you
asked me to launch the consultation process in June, he was the first person I called. We talked about
how the shift in the public discourse about race and racism that accompanied the Black Lives Matter
movement represented a significant change in the context—perhaps a paradigm shift—affecting these
questions. His advice to me—which he said | could share with you and anyone else interested—was
that, in the end, the decision about the law school building name should be one that is made after a
fair consultation with the people interested and affected by the decision, that the voices of
marginalized peoples should be heard and respected, and that the decision should reflect the
community’s aspirations about what it wants to be.

Principal Deane, I think we have done our very best at seeking to honour this sage advice. It is with a
tremendous sense of loyalty to the University and the values it embraces that | present to you the
report of the Advisory Committee on the Building Name and recommend to you that the name of
the law school building be removed. | conclude with these words of Murray Sinclair, which, thanks
to a generous gift from the law school graduates of 2018, are displayed on the wall of the atrium of
Macdonald Hall:

The road we travel is equal in importance to the destination we seek. There are no
shortcuts. When it comes to truth and reconciliation we are forced to go the distance.?
Yours sincerely,
Mark D. Walters

Dean of Law

Encl. Final Report of the Building Name Advisory Committee (29 September 2020)

20 Justice (later Senator) Murray Sinclair, Chair of the Truth and Reconciliation Commission of Canada, to the
Canadian Senate Standing Committee on Aboriginal Peoples, September 28, 2010, quoted in Truth and
Reconciliation Commission of Canada, Interim Report (2012), 1.

16



