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OUTLINE

• Current situation with WTO dispute settlement
• Avenues within the WTO framework to enforce rights
• Options under preferential trade agreements to enforce rights
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CURRENT SITUATION WITH WTO DISPUTE SETTLEMENT

• Appellate Body unable to hear (new) appeals since December 10, 2019
• 21 appeals in the queue 
• 10 of those = appeals “into the void”
• Panels still functioning: 8 new panels established in 2021 but requests slowing down
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YEAR NUMBER OF REQUESTS FOR CONSULTATION

2018 38

2019 20

2020 5

2021 8





CANADA:  FREQUENT USER OF WTO DISPUTE SETTLEMENT 
SYSTEM

WTO MEMBER AS COMPLAINANT AS RESPONDENT

United States 124 156

European Union 105 90

Canada 40 23

Brazil 34 17

Japan 28 16

Mexico 25 15

India 24 32

China 22 47

Argentina 21 22

Korea 21 19
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WTO DISPUTES LAUNCHED BY CANADA

WTO MEMBER NUMBER OF DISPUTES 
LAUNCHED BY CANADA

ISSUES IN DISPUTE RESULTS



OTHER DISPUTE SETTLEMENT OPTIONS WITHIN THE 
WTO FRAMEWORK?
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July 13, 2001:  DG communication to the Members 
• noted that Article 5 of the DSU had not been used 
• reminded Members that he was ready and willing to assist them as is envisaged under 

the terms of Article 5.6 
• included a set of procedures for Members to use to request assistance under Article 5

• WTO DSU statistics shows there have been 3 (1 in 2002, 2 in 2009) 
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• in its appellee's submission, the EU referred to Article 5 that provides that good offices, 

conciliation, or mediation may be requested and take place 'at any time'. The EU suggested that 
a 'procedural possibility’ … would be to invite informally the participants to 'indicate whether 
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October 2002: DG communication to Members 
• on September 4, 2002, the Philippines, Thailand and the EC had jointly requested 

mediation by himself or by a mediator appointed by him with their agreement 
• to examine the extent to which the legitimate interests of the Philippines and Thailand 

are being unduly impaired as a result of the implementation by the EC of the 
preferential tariff treatment for canned tuna originating in ACP states 
• The Members considered that the matter at issue was not a "dispute" within the terms 

of the DSU, but they agreed that the mediator could be guided by Article 5 procedures
• amicable outcome reached by the parties based on an advisory opinion of the mediator 
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SUI GENERIS: THAILAND – CUSTOMS AND FISCAL MEASURES ON 
CIGARETTES FROM THE PHILIPPINES 

December 2020: Understanding between the Philippines and Thailand to Pursue Facilitator-
assisted discussions aimed at progressing and resolving outstanding issues in regard to DS371 
• Understanding was circulated to Members
• As a result of the impasse that continues to be faced in the filling of Appellate Body vacancies, 
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July 2014: SPS Committee adopted the “PROCEDURE TO ENCOURAGE AND FACILITATE 
THE RESOLUTION OF SPECIFIC SPS ISSUES IN ACCORDANCE WITH ARTICLE 12.2”
• procedure is voluntary
• default is confidentiality 
• does not constitute a legally binding agreement and the consulting Members are free 

to decide on the acceptability of the mediation result
• role of the Facilitator: encourage and facilitate exchange between the consulting 

Members, suggest possible ways to resolve the concerns, and issue a written factual 
report on the mediation
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• written request for consultations setting out the measures, trade concern
• 30 days to respond in writing to accept or reject request
• if accept, agree on a Facilitator (usually the Chair of the Committee)
• meetings, technical experts, third party participation 
• Complete consultations within 180 days
• Facilitator issues confidential draft report – 30 days to comment
• Facilitator issues confidential final, factual report
• Chairperson reports on general outcome of consultations to the Committee
• Procedure has yet to be used
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MULTI-PARTY INTERIM APPEAL ARBITRATION ARRANGEMENT 
PURSUANT TO DSU ARTICLE 25 (MPIA)*
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• Procedure for the most part based on AB procedures
• 10 “appeal arbitrators” were appointed by the Participants; 3 will hear each appeal
•





MEMBERS’ NATIONAL INQUIRY POINTS: POSE QUESTIONS 
ABOUT MEASURES

• SPS
• TBT
• GATS
• TFA

• Generally not public (except EU)
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• Use Committees to discuss specific trade concerns (STCs) — specific laws, regulations 
or procedures that affect trade, usually in response to notifications
• Essentially, members raise STCs to find out more about the scope and implementation 

of each other's regulations in the light of the core WTO obligations 
• The discussion is mostly about measures in the pipeline, but can also be about the 

implementation of existing measures
• SPS Committee, TBT Committee, others (written questions, answers)
•
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Article 13 of the TBT AGREEMENT: The Committee on Technical Barriers to Trade
1. A Committee on Technical Barriers to Trade is hereby established, and shall be 
composed of representatives from each of the Members. The Committee shall elect its 
own Chairman and shall meet as necessary, but no less than once a year, for the purpose 
of 
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CANADA RAISED A MEASURE IMPOSED BY 
ANOTHER MEMBER

CANADIAN MEASURE RAISED BY OTHER WTO 
MEMBER(S)

31 times
MX'I='3$",)%$,O'

13 times
M>'6S'I=O

Resolved 20 Resolved 8

Partially resolved 5 Partially resolved 4

Not resolved 6 Not resolved

(Argentina: Delay in 
finalizing inspection 

procedures on bovine 
and poultry meat from 

Argentina - 2012)

1
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TBT: 
42, 503 
notifications

SPS: 
28, 990 
notifications
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• Non-litigious forum
• Low or no cost
• Success rate for finding a resolution is very high
• Reverse notification
• Maybe faster than dispute settlement (but some STCs raised multiple times over many 

years)
• Not always transparent regarding resolution
• “Interpretive” guidance? No “security and predictability” like DSM
• No enforcement/retaliation opportunity if do not bring measure into conformity
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DISPUTE SETTLEMENT PROCEDURES UNDER 
PREFERENTIAL TRADE AGREEMENTS
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• Had this under the NAFTA but only used 3 times – last time 20 years ago
• Mexico brought 2 cases against the US (and won)

• -"B$*)"%7'"52&/.'/.'A%//3'0/%.'A%//3,'MYZZXO
• 0%/,,'A/%7$%'V%)5T&.*'-$%[&5$,'M9::YO

• Canada brought a case against US (and won)
• V"%&BB,'/.'"*%&5)#2)%"#'4%/7)52,'MYZZ\O

• Why not used more? Because of a procedural flaw – meant one party could block 
establishment
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• Each dispute  decided by 5 Panelists – besides a chair, each side must pick 2 people 
who are citizens of other party
•
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• Panel of 5 members (unless agree to have only 3)
• Again – must pick 2 from other party and if don’t, they are selected by lot from the 

roster 
•







COMPREHENSIVE ECONOMIC AND TRADE AGREEMENT (CETA)
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COMPREHENSIVE AND PROGRESSIVE AGREEMENT FOR TRANS-
PACIFIC PARTNERSHIP (CPTPP)

CPTPP: 
• Australia, Brunei Darussalam, Canada, Chile, Japan, Malaysia, Mexico, Peru, New 

Zealand, Singapore and Vietnam
• roster of panel chairs (15 individuals) have been selected
• detailed rules of procedure and code of conduct
• responding party is to establish a responsible office to provide administrative assistance 

to the panel and the disputing parties. The office’s responsibilities are, among others, 
arrange remuneration, organize and coordinate logistics required for hearings, retain 
permanently a complete record of the panel proceedings
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THANK YOU!

hughesv@bennettjones.com
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